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AGENDA
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TAB
CALL TO ORDER AND PLEDGE OF ALLEGIANCE
1.

APPROVAL OF MINUTES
Minutes from the April 18, 2016, Governance Administration, and Operations Committee
meeting ............................................................................................................................. 1-1
PUBLIC COMMENT ON AGENDA ITEMS (3 MINUTES PER SPEAKER)

2.

COMMITTEE ACTION ITEMS

a.

Approval of Revisions to HART Board Policies: Sections 120.02 Section 4 (c) - HART
Organization- General Organization of HART- Committees; 120.03 – Officers; and
130 – HART Organization- Duties of Officers Section 130.1 - Chair ....................... 2-1
David Smith, HART General Counsel
Overview:
These revisions are intended to update policies to reflect current practices and meet
operational and legal requirements.
Recommendation:
That the Governance, Administration and Operations Committee review the action item
recommending approval of revisions to HART Board Policies: Sections 120.02 Section 4 (c)
- HART Organization- General Organization of HART- Committees; 120.03 – Officers, and
130 – HART Organization- Duties of Officers Section 130.1 - Chair; and advance this item
to the full HART Board of Directors at the September 12, 2016 regular Board meeting.

b.

Approval of Revisions to HART Board Policies: 400.04 Prior Employment;
Background Checks, 430.01 Drug and Alcohol-Free Workplace Policy, 430.02
Substance Abuse Program Policy ............................................................................... 2-11
Marco Sandusky, Interim Director of HR
Overview:
These revisions are intended to update current policies to reflect current practices and meet
operational and legal requirements.

Hillsborough Transit Authority
AGENDA
Governance, Administration and Operations Committee Meeting
Continued…
Recommendation:
That the Governance, Administration and Operations Committee review the action item
recommending Approval of Revisions to HART Board Policies: 400.04 Prior Employment;
Background Checks, 430.01 Drug and Alcohol-Free Workplace Policy, 430.02 Substance
Abuse Program Policy; and advance this item to the full HART Board of Directors at the
September 12, 2016 regular Board meeting.
c.

Approval of Revisions to HART Procurement Manual ........................................... 2-45
Alvin Burns, Director of Procurement & Contracts Administration
Overview:
These revisions follow the original approval of the HART Procurement Manual in May
2012 and are intended to update current policies to reflect current practices and meet
operational and legal requirements.
Recommendation:
That the Governance, Administration and Operations Committee approve revisions to
HART Procurement manual; and advance this item to the full HART Board of Directors at
the September 12, 2016 regular Board meeting.

d.

Authorizing the Execution of an Amendment to the Existing Interlocal Agreement
Between the Hillsborough Transit Authority (HART) and Hillsborough County
Extending the Termination Date until September 30, 2020..................................... 2-47
Jeffrey C. Seward, Chief Financial Officer
Overview:
Hillsborough County is requesting an extension to an existing Interlocal Agreement with
Hillsborough Transit Authority (HART) for the purchase of bus passes for the transportation
disadvantaged clients of Hillsborough County. The existing Interlocal Agreement expires on
September 30, 2016. The purpose of the extension is to allow the County to purchase passes
from HART and updates some standard provisions of County agreements such as the EEO
clause.
Recommendation:
That the Governance, Administration and Operations Committee review and approve the
action item authorizing the execution of an amendment to the existing interlocal agreement
between the Hillsborough Transit Authority (HART) and Hillsborough County extending
the termination date until September 30, 2020; and advance this item to the full HART
Board of Directors at the September 12, 2016 regular Board meeting.

3.

DISCUSSION ITEM
One Year Extension to the Operator’s Agreement for the TECO Line Streetcar System
Overview:
Tampa Historic Streetcar, Inc. (THS) contracts with Hillsborough Transit Authority (or
HART) to operate the TECO Line Streetcar System. The current agreement expires
September 30, 2016.
ADJOURNMENT
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Committee Members Present
Wallace Bowers
Councilman Eddie Vance
Karen Jaroch
John Melendez, Chair
Commissioner Kevin Beckner
Mickey Jacob

Committee Members Absent
Kathleen Shanahan

(6)
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Staff Present
Sylvia Berrien
Greg Brackin
Joan Brown
Christina Buchanan
Ruthie Reyes Burckard
Al Burns
Lucien Campillo
Dara Chenevert
Katharine Eagan
Steve Feigenbaum
Lena Petit
Gabriel Quinones
Steve Rosenstock
Jeanie Satchel
Jeff Seward
Cynthia Zambella
Others Present
David Smith, GrayRobinson
Gary Cloyd, 1402 East Chilkoot Ave
Chris Martin, The Ash Group
Yvette Hammett, Tampa Tribune

Sign-in sheets are attached.
CALL TO ORDER
The meeting was called to order at 9:06 a.m. by Committee Chair John Melendez.
PLEDGE OF ALLEGIANCE
Pledge of Allegiance followed.
APPROVAL OF MINUTES
Committee member Vance moved and Committee member Beckner seconded approval of the minutes
from the March 21, 2016, Governance Administration, and Operations Committee meeting minutes.
All Committee members present voted aye. The motion carried unanimously.
PUBLIC COMMENT ON AGENDA ITEMS (3 MINUTES PER SPEAKER)
No one signed up to speak on agenda items.
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PRESENTATIONS
Ridership Trends
Ms. Katharine Eagan, Chief Executive Officer, commented that the presentation will provide an update
on some of the programs that HART has implanted recently, specifically STAY-cation and the Yellow
Cab voucher program. Ms. Eagan emphasized that the partnership with Yellow Cab allows HART to
expand their paratransit services to accommodate same day service options which is a service that most
transportation agencies are not able to provide.
Committee member Jaroch arrived at 9:09 a.m.
Mr. Steve Feigenbaum, Director of Service Development, provided an overview of ridership trends on
both STAY-cation and Yellow Cab taxi voucher pilot program.
Ms. Eagan added that the service allows more flexibility for customers as they are able to take advantage
of more flexible options
Committee Vice Chair Jacob commented that STAY-cation appears to be successful this year and
inquired whether the program may be expanded through the summer.
Committee member Beckner reported that the intent is to review the ridership after the pilot program has
finished on June 10. He stated that the initial vision is for STAY-cation to become a continuous program.
Ms. Eagan added that beyond the STAY-cation program students will be able to purchase the Summer
Blast Pass for $35. She indicated that staff has heard from community resources that the STAY-cation
program has provided students the opportunity to have alternatives to other behaviors. Ms. Eagan
commented that, dependent on the program’s success, the next step will be to discuss with the county
and the School Board a partnership to extend the program indefinitely.
Committee Vice Chair Jacob commented that STAY-cation is a good start to build the community and
make a positive impact.
Committee member Beckner added that STAY-cation is a way to change the culture of Tampa and
Hillsborough County, moving away from the prevailing car-centric culture. He stated that any culture
change will need to start with the youths in the community.
Committee Vice Chair Jacob inquired how staff connects with Yellow Cab and whether the company
receives any formal training.
Ms. Ruthie Reyes Burckard, Chief Operating Officer, stated that customers contact HART and provide
their information, which is in turn shared with Yellow Cab to ensure the company is aware of each
client’s need. She added that Yellow Cab also provides ADA training to their operators as well.
Ms. Eagan added that Yellow Cab is currently providing paratransit services in Pinellas County.
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Committee Chair Melendez inquired about social media promotions of the program.
Ms. Eagan responded that the program is currently being promoted on social media as well as through
news coverage. She added that word of mouth within current ridership has also been very valuable.
Committee member Vance referred back to the presentation and the week by week ridership slide. He
inquired how many weeks were while school was in session and whether students were taking the buses
to school.
Ms. Reyes Burckard advised that, in the future, the farecard system will be able to provide route tracking;
however, at this time, the data is only able to tell which route the students take.
Committee member Vance commented that there was a decrease of ridership during the week of spring
break.
Ms. Burckard noted that it is an interesting dynamic that the ridership dropped during that week, although
it has continued to grow through March and the first week of April.
Ms. Eagan added that March historically has lower ridership. She commented that, when STAY-cation
was originally introduced in 2010, the economy was different. Ms. Eagan suggested that, since gas prices
have decreased and the economy has improved, more people are going out of town for vacations. She
added that during the week of April 4, there were 16,000 trips and it will be interesting to continue to
monitor the program.
Committee member Jaroch inquired about the ridership statistics for HARTPlus and overall ridership.
Ms. Burckard answered that the voucher program was launched in January and throughout January,
February, and March, paratransit customers transitioned to using the voucher program.
Committee member Jaroch clarified that, overall, all modes decreased but HARTPlus went up. She asked
what was happening to cause a decrease across the modes.
Ms. Burckard stated that there are numerous reasons for general ridership to decrease, such as gas prices
and more stable economic environment. She added that with paratransit, there are various needs as well
as coordinated service between HARTPlus and Sunshine Line.
Committee member Jaroch commented that the people who use paratransit are generally dependent on
the service which is why ridership is not affected.
Ms. Eagan reported that the initial drop in ridership was in October and after reaching out to other transit
agencies, it was determined that most agencies were experiencing a decrease of almost the same
percentage. She stated that the decrease was across all modes and all routes and believes that it was partly
due to gas prices, partly, a change in the economy. Ms. Eagan added that, according to Voice of the
Customer, the survey respondents reported that they were using transit the same or more as previously.
She advised that HART will continue to look into causes and solutions. She stated that HART has some
data and Service Planning is looking through it. Ms. Eagan reported that Marketing has introduced the
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route of the month blog; technology has helped with reaching potential and current riders in different
ways, and First mile/Last mile will build on the existing platforms to fill any gaps with the next iteration.
Committee member Bowers inquired whether data is available on the number of people boarding and
disembarking at any given stop as this will provide the opportunity to see which routes need
improvement based on the areas where customers are travelling.
Ms. Eagan responded that the new fare media will be able to see exactly where a fare is going and capture
that data.
Committee member Vance inquired about USF and the Bull Runner service.
Ms. Eagan stated that HART has interfaced with USF. She reported that the perception of safety and
operational concerns for integrating with HART that USF had in the past have been alleviated which has
helped open up the conversation.
Update on HART/PSTA Joint TIGER Grant Application
Mr. Lucien Campillo, Senior Project Manager, provided an update on the preparation, submission
schedule, and gathering letters of support for the HART/PSTA Joint TIGER Grant application.
Committee member Jaroch inquired whether there is any information on the application being developed
by the Port Authority.
Ms. Eagan responded that the Port Authority is looking for funding matches for street redesign. She
reported that she has discussed the strengths of the applications and whether a joint application would
be beneficial.
Committee member Jaroch asked whether the Port Authority has received the widespread regional
support that HART has.
Ms. Eagan stated that their support is primarily on the Tampa side.
Committee member Jaroch inquired whether the Port has approached HART for support.
Ms. Eagan reported that they have and that next year HART is willing to be a full supporter.
Committee Vice Chair Jacob asked whether TIGER is willing to fund two submissions from the same
area.
Ms. Eagan stated that Holland & Knight advised that the issue is not a regional one. She reported that
the Port Authority has not applied for a TIGER grant before and typically the first application is not
approved.
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COMMITTEE ACTION ITEMS
Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with Barbas, Nunez, et al for Workers’ Compensation Legal Services Expiring on May
28, 2016
Committee Vice Chair Jacob moved and Committee member Jaroch seconded approval of the action
item 2a - Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with Barbas, Nunez, et al for Workers’ Compensation Legal Services Expiring on May 28,
2016; and advancing it to the full Board of Directors at the May 2, 2016 regular Board meeting. All
GAO Committee members present voted aye. The motion carried unanimously.
Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with GrayRobinson, P.A. for General Counsel Legal Services Expiring on May 28, 2016
Committee member Jaroch moved and Committee member Jacob seconded approval of the action
item 2b - Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with GrayRobinson, P.A. for General Counsel Legal Services Expiring on May 28, 2016;
and advancing it to the full Board of Directors at the May 2, 2016 regular Board meeting. All GAO
Committee members present voted aye. The motion carried unanimously.
Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with Allen, Norton & Blue, P.A. for Labor and Employment Legal Services Expiring on
May 28, 2016
Committee Vice Chair Jacob moved and Committee member Vance seconded approval of the action
item 2c - Authorize the Chief Executive Officer to Exercise the First One-Year Option of the Existing
Contract with Allen, Norton & Blue, P.A. for Labor and Employment Legal Services Expiring on May
28, 2016All GAO Committee members present voted aye. The motion carried unanimously.
ADJOURNMENT
The meeting adjourned at 9:48 a.m.
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COMMITTEE ACTION ITEM
Approval of Revisions to HART Board Policies: Sections 120.02 Section 4 (c) - HART
Organization- General Organization of HART- Committees; 120.03 – Officers; and 130 –
HART Organization- Duties of Officers Section 130.1 - Chair
OVERVIEW
These revisions are intended to update policies to reflect current practices and meet operational
and legal requirements.
RECOMMENDATION
That the Governance, Administration and Operations Committee review the action item
recommending approval of revisions to HART Board Policies: Sections 120.02 Section 4 (c) - HART
Organization- General Organization of HART- Committees; 120.03 – Officers, and 130 – HART
Organization- Duties of Officers Section 130.1 - Chair; and advance this item to the full HART Board
of Directors at the September 12, 2016 regular Board meeting.
FINANCIAL IMPACT
None.
BACKGROUND
Per HART Board Policy 320.01: Procedure for Amendment of Policies, the Board may from time
to time amend these Policies or other procedures. The amendment process shall be initiated by an
affirmative vote of the Board of Directors.
Both the Officers’ Election process and the HART Board Committee structures have been
modified to take effect in 2016. Based on the previous recommendations by the Ad Hoc Committee
on Rule of Procedures, Committee structures were changed.
On January 4, 2016, during the 2016 election of HART Officers and vote on HART Board
appointments to other Boards and HART Board Committees the HART Board members voted to
change both the elections process and the Committee structures for 2016. Changes include the new
policy regarding Board Officers’ composition and eligibility as one elected county representative,
one elected municipal representative, and one non-elected representative.
Following the election of Regular Board of Directors Officers, appointments to Committees and
External Board appointments will be made by the Regular Board of Directors Chair. Officers
within the Committees will be elected at the first Committees meetings, with the exception of the
Executive Committee. Membership of the Executive Committee is designated for all Committees
Chairs and Regular Board of Directors Officers.
Staff has worked with HART General Counsel to identify needed revisions and draft revised policy
language. The proposed revisions to the HART Board Policies are intended to update current
policies to reflect current practices and meet operational and legal requirements.
HART Board Policies to be addressed are as follows:
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HART Board Policy

Section

Proposed Revisions

120.02 Subsection 4 (c) Committees

Additional of subsection
(c).
Outlines composition and
responsibilities of HART
Executive Committee

120.03 - Officers

Defines Officers election
process, Board Officers’
composition and eligibility
as one elected county
representative, one elected
municipal representative,
and
one
non-elected
representative.

130.1 - Chair

Defines duties of Chair in
Committee
membership
appointment,
specifying
that HART Committees
leadership will be elected
by
the
committees’
members at their first
scheduled meeting.

100 HART Organization

Clerk of the Board established an amendment development, review and adoption schedule.
NEXT STEPS
Present recommendation by the Finance, Governance, and Administration Committee to the full
HART Board of Directors at the July 20, 2015 regular Board meeting.
Prepared by: Lena Petit, Director of Executive Office and Board Support
Reviewed by: David L. Smith, HART General Counsel
Approved by: Katharine Eagan, AICP, Chief Executive Officer
Attachment:

Proposed Resolution #R2016-09-XX with Exhibits
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ATTACHMENT
RESOLUTION NO. #R2016-09-XX
A RESOLUTION OF THE HILLSBOROUGH TRANSIT AUTHORITY (HART) FOR
APPROVAL OF REVISIONS TO HART BOARD POLICIES: SECTIONS 120.02 SECTION
4 (C) - HART ORGANIZATION- GENERAL ORGANIZATION OF HARTCOMMITTEES; 120.03 – OFFICERS; AND 130 – HART ORGANIZATION- DUTIES OF
OFFICERS SECTION 130.1 - CHAIR
WHEREAS, HART has determined a need to update Board policies to reflect current
practices and meet operational and legal requirements; and
WHEREAS, the Governance, Administration and Operations Committee held a meeting
on August 15, 2016, reviewed, and advanced the revisions to HART Board Policies to the HART
Board of Directors;
NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
THE HILLSBOROUGH TRANSIT AUTHORITY THAT:
Section 1.
The revisions to HART Policies Sections 120.02 Section 4 (c) - HART
Organization- General Organization of HART- Committees; 120.03 – Officers, and 130 – HART
Organization- Duties of Officers Section 130.1 - Chair are hereby adopted.
Section 2.

HART Policy Manual shall be revised accordingly to reflect the revisions.

Section 3.

The revisions to HART Policy Manual will take effect on September 12,

2016.
Section 4.
Proper officers of the Hillsborough Transit Authority are authorized to do
all things necessary and required in order to implement the revisions to the policy manual.
Section 5.

This resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED BY THE BOARD OF DIRECTORS OF THE
HILLSBOROUGH TRANSIT AUTHORITY ON SEPTEMBER 12, 2016.
Councilmember Mike Suarez, Chairperson
HART Board of Directors

ATTEST:
Commissioner Sandra Murman, Secretary
HART Board of Directors

David L. Smith, Esquire
HART Board General Counsel
Exhibit A – Section 120.02 Section 4 (c) - HART Organization- General Organization of HARTCommittees;
Exhibit B – Section 120.03 – Officers
Exhibit C – Section 130 – HART Organization- Duties of Officers Section 130.1 - Chair
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EXHIBIT A
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
120:

HART ORGANIZATION
GENERAL ORGANIZATION OF HART

120.02
(1)

BOARD OF DIRECTORS
Representation
The Board of Directors of HART ("Board") shall consist of at least one (l) Board Member

representing each local government member and two (2) Board Members appointed by the
Governor. In addition, each member shall appoint one (1) additional Board Member for each
150,000 persons, or major fraction thereof, resident in that member’s jurisdictional limits. In no
event shall the Board be composed of less than five (5) Board Members, including the two
appointed by the Governor. At a minimum, one (1) Board Member appointed by each local
government member shall be either the public official elected to the chief executive office of the
member (if the member has an elected chief executive officer) or a public official elected to the
governing legislative body of the member if the elected chief executive officer does not serve.
(2)

Term
All Board Members shall be appointed for 3-year terms and each Board Member shall hold

office until their successor has been appointed and qualified. Said terms shall end on November
30 of the appropriate year or such other date designated by the member government. If a local
government member's laws or procedures provide for a different appointment time frame for
elected officials, said member may create its own procedure for appointing a replacement before
the end of the term, in order to avoid a vacancy. A vacancy occurring during a term shall be filled
only for the balance of the unexpired term. An appointment to fill a vacancy shall be made within
20 days after the occurrence of the vacancy or before expiration of the term, whichever is
applicable. If no appointment is made within the prescribed time by the
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
120:

HART ORGANIZATION
GENERAL ORGANIZATION OF HART

appointing member, the Board, by a majority vote, shall appoint an eligible person to the Board
with like effect as if the appointment were made by the member. However, if the Board does not
appoint an eligible person within 10 days, the appointment shall then be made by the Governor
within 10 days thereafter. Any Board Member shall be eligible for reappointment.
(3)

Quorum
A majority of the Board of Directors of HART at that time (as specified in Charter) shall

constitute a quorum and the presence of a quorum shall be necessary to take any official action.
Official action may only be conducted at meetings of the Board.
(4)

Committees
(a)

The Chair may appoint standing and/or ad hoc committees pursuant to Policy

130.01. A majority of the committee members shall constitute a quorum, and the presence of a
quorum shall be necessary to take any committee action. Committee action shall be limited to a
recommendation to the full Board, and action of a committee shall not constitute an action by the
Board. If action by the Board is required by law, a committee may consider the issue and make a
recommendation for action to the Board. The Board shall have the discretion to delegate authority
to a committee when authorized by law.
(b)

When standing and/or ad hoc committees have been appointed, the standing

committees will generally consider matters within each committee's subject matter area and provide
a recommendation to the Board. However, the Chair may elect to have matters be considered by
the Board without consideration by a committee when appropriate based on time constraints, legal
requirements, or other considerations.
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100:
120:

HART ORGANIZATION
GENERAL ORGANIZATION OF HART
(c)

HART Executive committee shall be comprised of HART Board Officers and Chairs

of committees. The Executive committee will be responsible for governance of HART in the absence
of Board meetings. Specifically, the Executive committee provides direction, management, and
decision-making in an emergency capacity on behalf of the Board of Directors to determine matters
that do not warrant convening a special meeting of the Board, or in which the convening of such a
meeting is impractical in which matter should not be postponed until the next scheduled meeting of
the Board. Actions of the Executive committee shall be reported to the full Board of Directors at its
next regular meeting. The Executive committee also shall be responsible for recommending changes
to improve effective policymaking, oversight, communications, and outcomes, by developing
revisions and enhancements to Board policies.

Specific Authority: 120.52(1)(b), 163 568(2)(k) F.S.
Law Implemented:120.53(1)(a); 163.567 F.S.
EFFECTIVE DATE FOR REVISION:

03/05/1209/12/2016
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EXHIBIT B
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
120:

HART ORGANIZATION
GENERAL ORGANIZATION OF HART

120.03
(1)

OFFICERS
There shall be elected by the Board, from among the members of the Board, a Chair, a Vice

Chair, and a Secretary at the first January meeting each year through an open process, with
nominations accepted from the floor. General Counsel is to chair the election process as a neutral
party. HART Board Officers positions are to be filled by at least one County elected representative,
one elected representative from municipalities, and one non-elected representative.
(2)

All officers shall be elected for a term of one (1) year, or until the officer's successor is duly

qualified, and shall serve at the pleasure of the Board.
(3)

A Board member may serve the Board in consecutive terms as an officer in various capacities;

however, no Board member shall serve in the same capacity for more than three (3) consecutive terms
as an officer.
(4)

Any officer may resign at any time by giving written notice to the Chair and the CEO of

HART, which shall take effect at the time specified therein or, if no time is specified, upon acceptance
of such resignation by the HART Board.

Specific Authority:
Law Implemented:

120.52(1)(b), 163 568(2)(k) F.S.
120.53(1)(a); 163.567 F.S.

EFFECTIVE DATE FOR REVISION:

03/05/1209/12/2016
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EXHIBIT C
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
130:

HART ORGANIZATION
DUTIES OF OFFICERS

130.1

CHAIR

(1)

The duties of the Chair shall include presiding over all meetings of the Board

appointment of all committees, assignment of all general and special tasks authorized by the Board
to the CEO, execution of all documents authorized for execution by the Board, and such other duties
as may be required by the Board or designated by law. All HART committee appointments are to
be made by the HART Board Chair, but committee leadership will be elected by the committees’
members at their first scheduled meeting.
(2)

The Chair shall be authorized to appoint, on a temporary basis, any Board member of his

or her choosing to act in the capacity of the Secretary in the absence of the Secretary.
(3)

The Chair shall oversee the satisfactory performance of the CEO between Board meetings

to ensure that the CEO implements all Board policies and directives as approved by the Board of
Directors of HART and shall be responsible for recommending and overseeing any review
procedure relating to the CEO' s performance.
(4)

The Chair shall appoint each chair of each committee or subcommittee or else request that

a committee or subcommittee elect their own chair.

Specific Authority:
Law Implemented:

120.52(1)(b), 163.568(2)(k) F S
163.567(10) F S

EFFECTIVE DATE FOR REVISION: 03/05/1209/12/2016
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
130:
130.2

HART ORGANIZATION
DUTIES OF OFFICERS
VICE CHAIR
The Vice Chair shall act in the capacity of the Chair in the absence of the Chair.

Specific Authority:
Law Implemented:

120.52 (1)(b); 163.568(2)(k) F S
163.567(10) F S

EFFECTIVE DATE FOR REVISION: 09/22/08
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
100:
130:

130.3

HART ORGANIZATION
DUTIES OF OFFICERS

SECRETARY
The Secretary shall preside over all board meetings in the absence of both the Chair and

Vice Chair. The Secretary shall attest to the accuracy of all resolutions and validity of the Chair
or Vice Chair's signature.

Specific Authority:
Law Implemented:

120.52 (1)(b), 163.568(2)(k) F.S.
163.567 F.S.

EFFECTIVE DATE FOR REVISION:

09/22/08
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COMMITTEE ACTION ITEM
Approval of Revisions to HART Board Policies: 400.04 Prior Employment; Background
Checks, 430.01 Drug and Alcohol-Free Workplace Policy, 430.02 Substance Abuse Program
Policy
OVERVIEW
These revisions are intended to update policies to reflect current practices and meet operational
and legal requirements.
RECOMMENDATION
That the Governance, Administration and Operations Committee review the action item
recommending Approval of Revisions to HART Board Policies: 400.04 Prior Employment;
Background Checks, 430.01 Drug and Alcohol-Free Workplace Policy, 430.02 Substance Abuse
Program Policy; and advance this item to the full HART Board of Directors at the September 12,
2016 regular Board meeting.
FINANCIAL IMPACT
None.
BACKGROUND
Per HART Board Policy 320.01: Procedure for Amendment of Policies, the Board may from time
to time amend these Policies or other procedures. The amendment process shall be initiated by an
affirmative vote of the Board of Directors.
HART Board Policies recommended to be addressed are as follows:
HART Board Policy

400 Employment Policies

Section

Proposed Revisions

400.04 Prior Employment; update policy on rehiring former
employees
Background Checks
430.01 Drug and Alcohol- reflect current practices, contacts &
clarify applicability to safetyFree Workplace Policy
sensitive and non safety-sensitive
430.02 Substance Abuse employees
Program Policy

NEXT STEPS
Present recommendation by the Governance, Administration and Operations Committee to the
full HART Board of Directors at the September 12, 2016 regular Board meeting.
Prepared by: Marco Sandusky, Interim Director of Human Resources
Reviewed by: David L. Smith, HART General Counsel
Approved by: Katharine Eagan, AICP, Chief Executive Officer
Attachment:

Proposed Resolution #R2016-09-XX with Exhibits
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ATTACHMENT
RESOLUTION NO. #R2016-09-XX
A RESOLUTION OF THE HILLSBOROUGH TRANSIT AUTHORITY (HART) FOR
APPROVAL OF REVISIONS TO HART BOARD POLICIES: 400.04 PRIOR
EMPLOYMENT; BACKGROUND CHECKS, 430.01 DRUG AND ALCOHOL-FREE
WORKPLACE POLICY, 430.02 SUBSTANCE ABUSE PROGRAM POLICY
WHEREAS, HART has determined a need to update Board policies to reflect current
practices and meet operational and legal requirements; and
WHEREAS, the Governance, Administration and Operations Committee held a meeting
on August 15, 2016, reviewed, and advanced the revisions to HART Board Policies to the HART
Board of Directors;
NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
THE HILLSBOROUGH TRANSIT AUTHORITY THAT:
Section 1.
The Revisions to HART Board Policies: 400.04 Prior Employment;
Background Checks, 430.01 Drug and Alcohol-Free Workplace Policy, 430.02 Substance Abuse
Program Policy are hereby adopted.
Section 2.

HART Policy Manual shall be revised accordingly to reflect the revisions.

Section 3.

The revisions to HART Policy Manual will take effect on September 12,

2016.
Section 4.
Proper officers of the Hillsborough Transit Authority are authorized to do
all things necessary and required in order to implement the revisions to the policy manual.
Section 5.

This resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED BY THE BOARD OF DIRECTORS OF THE
HILLSBOROUGH TRANSIT AUTHORITY ON SEPTEMBER 12, 2016.

ATTEST:

Councilmember Mike Suarez, Chairperson
HART Board of Directors

Commissioner Sandra Murman, Secretary
HART Board of Directors

David L. Smith, Esquire
HART Board General Counsel
Exhibit A – Section 400.04 Prior Employment; Background Checks
Exhibit B – Section 430.01 Drug and Alcohol-Free Workplace Policy
Exhibit C – Section 430.02 Substance Abuse Program Policy
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EXHIBIT A
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
400:

400.04

EMPLOYMENT POLICIES
GENERAL PROVISIONS

PRIOR EMPLOYMENT; BACKGROUND CHECKS

(1) There are no exceptions to HART’s policy of not rehiring former employees unless
authorized by both the Department Head and the CEO.
(1) The decision to consider an applicant for re-employment is at the discretion of the hiring

manager, following a file review by Human Resources, and approval of the Division Director
and Department Head. The Head of Human Resources will maintain a procedure consistent
with this policy. HART will not rehire an employee in violation of Local, State, Federal or
other applicable laws.
(2) All prospective employees will undergo a pre-employment background investigation as
described in Florida Statutes §768.096 which will include: a criminal background check and
a DMV check on their driver's license history.
(3) All new hires will undergo post-offer physicals and drug screening (if required for the
position) in accordance with Federal Department of Transportation Regulation 391 and
HART guidelines.

Specific Authority:
Law Implemented:

120.52(1)(b); 163.568(2)(k) F.S.
768.096; 163.567(12); 163.568(2)(k) F.S.; Federal DOT Regulation 391

EFFECTIVE DATE FOR REVISION: 09/22/0812/16
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EXHIBIT B
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.01 DRUG AND ALCOHOL-FREE WORKPLACE POLICY
Policy Statement
Hillsborough Transit Authority (HART) is dedicated to providing safe and dependable
transportation services to the public and maintaining a drug and alcohol free workplace for its
employees. With both employee and public safety as its priority, HART has adopted a Drug and
Alcohol Free Workplace Policy:
To assure that employees are not impaired in their ability to perform assigned duties in a
safe, productive and healthy manner;
To create a workplace environment free from adverse effects of drug and alcohol abuse or
misuse;
To prohibit the unlawful manufacture, distribution, dispensation, possession or use of
controlled substances in the workplace;
To encourage employees to seek professional assistance any time personal problems,
including alcohol or drug dependency, adversely affect their ability to perform their assigned
duties.
HART’s Drug and Alcohol Free Workplace Policy applies to all safety-sensitive
employees of HART in accordance with the identified federal regulations and to non-safety
sensitive and safety-sensitive employees in accordance with the identified state law. Employees
must abide by the Policy as a condition of employment.
Employment of any safety-sensitive employee is contingent upon and subject to such
employee passing a pre-employment drug and alcohol test. Employees must report to the employer
in writing within five calendar days if s/he has been convicted of a criminal violation occurring in
the workplace. HART complies with all federal drug-free and alcohol-free workplace statutes and
regulations as well as FTA regulations of anti-drug and anti-alcohol programs in the mass transit
industry and applicable state law.
Any questions regarding the contents of this policy or other matters relating to HART’s anti-drug
program and policies on the misuse of alcohol should be direct to the following:
Manager of Human Resources Drug and Alcohol Program Manager or Designee
HART
4305 E. 21st Ave., Tampa, FL 33605
(813) 623-5835384-6404
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.01 DRUG AND ALCOHOL-FREE WORKPLACE POLICY (con’t)
HART maintains a third party Employee Assistance Program
Contact information is available at HART’s Human Resource Office
and HART’s website @ www.gohart.org
I.

Drug and Alcohol Free Awareness Program

HART’s Board of Directors has established and formally adopted the following Drug and
Alcohol Free Awareness Program in an effort to inform and educate employees in understanding
the consequences of drug and alcohol misuse and abuse. It is HART’s intention to use this program
in an on-going effort to prevent and eliminate drug and alcohol abuse that may affect the health
and safety of our employees. This policy will be updated regularly by HART’s Manager of
Human ResourcesDrug and Alcohol Program Manager in conjunction with General Counsel, to
reflect any changes in federal and state law. HART’s Board will annually certify compliance
to the FTA that the requirements of 49 CFR 40 and 655 are being met by HART, including
training and reporting. 49 CFR 655.14 and 655.72. Hereinafter 49 CFR will be omitted and
referred to as 655 or 40, with the subsection designation following thereafter and Florida Statues
will be omitted and referred to as 440.101, 440.102 and 112.045. Any change in applicable law
and regulations is automatically incorporated herein.
The Drug and Alcohol Free Awareness Program will inform employees about:
(a) the dangers of drug and alcohol abuse in the workplace;
(b) HART’s rules regarding use of alcohol and drugs;
(c) the availability of drug and alcohol treatment, counseling and rehabilitation programs;
(d) random drug and alcohol testing of safety-sensitive employees; and
(e) the penalties that may be imposed upon employees for drug and alcohol abuse violations.
As a recipient of federal funds, HART is required under federal law to include certain key
elements to this policy. Those elements mandated by the Federal Transit Administration
appear here in bold print and often include a numerical reference citation to the applicable
federal regulation. Policies mandated under state law will include the applicable statutory
reference and any policy provision not mandated by federal or state requirements will
include no reference to any law or regulation. 655.82(a) and 655.8.3(c)
All applicants applying for, and all employees performing, safety-sensitive functions are
subject to federally mandated provisions as identified in this policy and to the provisions of
this policy not based upon, and not in conflict with, federal law. As part of HART’s Drug and
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.01 DRUG AND ALCOHOL-FREE WORKPLACE POLICY (con’t)
Alcohol Free Awareness Program, HART shall display and distribute to all employees, the
following: HART’s drug and alcohol free policies and procedures, and informational material
and community service hotline telephone numbers for employee assistance. 655.16. In addition,
HART shall provide employees with educational materials that explain the requirements of
the FTA regulations and HART’s policies and procedures with respect to meeting those
requirements, including information concerning the effects of drug abuse and the misuse of
alcohol on an individual’s health, work and personal life, signs and symptoms of a drug or
alcohol problem, and available methods of intervening when a drug or alcohol problem (the
employee’s or a co-worker’s) is suspected, including confrontation, referral to the Employee
Assistance Program and/or referral to management. 655.14(a)
In accordance with the provisions of 49 CFR Part 655, employees shall receive at least sixty
(60) minutes of training on the effects and consequences of prohibited drug use on personal
health, safety and the work environment, and on the signs and symptoms which may indicate
prohibited drug use. In addition, supervisors who may be asked to determine whether
reasonable suspicion exists to require employees to undergo drug and/or alcohol testing shall
receive at least sixty (60) minutes of training on the physical, behavioral and performance
indicators of probable drug use, and sixty (60) minutes of training on the physical,
behavioral, speech and performance indicators of probable alcohol misuse (655.14(b))
(644.14(2)).
II. Use of Alcohol
The following rules and restrictions regarding the use of alcohol apply to all safety-sensitive
and non-safety sensitive HART employees and applicants for positions, which include safety
sensitive functions. These restrictions apply to all employees while on duty, on call, on HART
property – which includes private vehicles while parked on HART property and company vehicles
at any time, on breaks, between shifts and at lunch if the employee is scheduled to work or may be
assigned to work thereafter on the same day:
(f) no safety sensitive or non-safety sensitive employee shall report for duty while having
an alcohol concentration of 0.02 or greater. 655.42 (e) and F.S. 440.101
(g) use of alcohol by a safety sensitive or non-safety sensitive employee, while on duty or
when otherwise on HART property which includes use within private vehicles parked
on HART property or use within any HART vehicle, at any time, is strictly prohibited.
655.32 and F.S. 440.101 use of alcohol by a safety sensitive or non-safety sensitive
employee within 4 hours of reporting for duty is strictly prohibited 655.33(a) and F.S.
440.101
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.01 DRUG AND ALCOHOL-FREE WORKPLACE POLICY (con’t)
(h) use of alcohol by a safety sensitive or non-safety sensitive employee while on call is
strictly prohibited. Any employee who is called in to report to duty and has used
alcohol must advise his/her immediate supervisor that he/she has consumed alcohol
within the prohibited time frame 655.33(b) and F.S. 440.101
(i) all HART safety sensitive and non-safety sensitive employees are subject to and must
submit to all authorized alcohol testing 655.42 and F.S. 440.101
III. Prohibited Substances/Unauthorized items/Arrests & Convictions

Prohibited Substances:

Prohibited Substances
Under Federal Guidelines:

Alcoholic beverages and drugs are prohibited in the
workplace. Use of the drugs listed below is always illegal.
For purposes of this policy, the term “drugs” includes
marijuana,
cocaine,
opiates,
amphetamines,
phencyclidine (653.21), barbiturates, benzodiazepine,
methadone, methaqualone, propoxyphene and a metabolite
of any of the substances listed herein as well as prescription
drugs, except those authorized by and used in accordance
with the directions of the employee’s physician.
440.102(1)(c).
Safety-sensitive employees covered under federal
regulations are subject to testing for the following drugs
and their metabolites: marijuana, cocaine, opiates,
amphetamines and phencyclidine. 655.21, and 40.3
“Drugs”

Unauthorized items on premises:

Employees on duty may not have alcoholic beverage
containers or drug paraphernalia (as defined in section
893.145 Florida Statues) in their possession or otherwise
transport any such item onto HART premises for any reason.
Employees found to be in possession of such unauthorized
items shall be issued disciplinary action up to and including
dismissal.

Arrests & Convictions:

Employees are required to report an arrest and conviction
for any violation involving alcohol or
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.01 DRUG AND ALCOHOL-FREE WORKPLACE POLICY (con’t)
prohibited substances to the manager of Human
ResourcesDrug and Alcohol Program Manager within
five (5) working days of said arrest and conviction.
Employees who fail to report an arrest or who are convicted
of any such violation shall be subject to disciplinary action
up to and including dismissal in accordance with the
violation. 440.102(7)(d).

Specific Authority:

120.52(1)(b); 163.568(2)(k)

Law Implemented:
112.0455 F.S.; F.S. 440.102 et al.; Title V of the Department of
Transportation and Related Agencies Appropriations Act of 1992, Pub. L. 102-143, 105 STAT.
917 (1991)
EFFECTIVE DATE FOR REVISION: 09/22/08
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EXHIBIT C
HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.02

SUBSTANCE ABUSE PROGRAM POLICY

Policy Statement
Hillsborough Transit Authority aka HART is dedicated to providing safe, dependable, and
economical transportation services to its patrons. HART employees are a valuable resource and it
is also our goal to provide a safe, healthy and satisfying working environment for our employees.
In meeting these goals, it is our policy to:
(1)
(2)
(3)
(4)

Assure that employees are not impaired in their ability to perform assigned
duties in a safe, productive, and healthy manner;
Create a workplace environment free from the adverse effects of drug and
alcohol abuse or misuse;
Prohibit the unlawful manufacture, distribution, dispensing, possession, or use
of controlled substances;
Encourage employees to seek professional assistance when substance abuse
adversely affects their ability to perform their assigned duties.

This Substance Abuse Policy implements a drug and alcohol testing program for all safetysensitive employees. Each employee shall be provided a signed copy of the adopted policy.
Policy items implemented under the authority of Hillsborough Transit Authority (HART) are
italicized throughout this policy. All other policy items are implemented under the authority of
the United States Department of Transportation (US DOT) and/or the Federal Transit
Administration (FTA).
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.
This policy is approved
on_____________________.

by

the

HART

Board

of

Directors

and

is

Name: ________________________________

Title: _________________________________

Signature:

_________________________
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Date: _________________

effective

HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:
I.

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY
Background
Pursuant to the Omnibus Transportation Employee Testing Act of 1991, the Federal Transit
Administration (FTA) published regulations prohibiting drug use and alcohol misuse by
transit employees and required transit agencies to test for prohibited drug use and alcohol
misuse.

49 Code of Federal Regulations Part 655, "Prevention of Alcohol Misuse and Prohibited
Drug Use in Transit Operations" mandates urine drug testing and breath alcohol testing for
all employees in safety-sensitive positions. These regulations prohibit the performance of
safety-sensitive functions when there is a positive drug or positive alcohol test result or an
employee refuses to submit to DOT required drug or alcohol testing.

In addition, the U.S. Department of Transportation (DOT) has issued 49 CFR Part 40,
"Procedures for Transportation Workplace Drug and Alcohol Testing Programs" to provide
uniform procedures and standards for conducting drug and alcohol testing programs. The
drug and alcohol testing program of HART will be conducted in accordance with 49 CFR
Parts 40 and 655, as amended. Employees may request copies of the applicable regulations
by contacting HART designated employer representative listed in Section 25 of this policy.

II.

Purpose
This policy is established to comply with FTA drug and alcohol testing requirements to
ensure employee fitness for duty, and to protect our employees, passengers, and the general
public from the risks posed by the use of alcohol and prohibited drugs. This policy is also
intended to comply with and incorporate 49 CFR Part 32, The Drug-Free Workplace Act
of 1988, which requires the establishment of drug-free workplace policies and the reporting
of certain drug-related offenses to the FTA, including the reporting of employees convicted
of criminal drug offenses that occur in the workplace.

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:
430.02

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

Covered Employees

III.

This policy applies to all safety-sensitive and non-safety sensitive transit system employees
as identified and described herein. Paid part-time employees and contractors, when
performing safety-sensitive duties, are also covered by this policy when performing any
HART related business. This policy applies to off-site lunch periods or breaks when an
employee is scheduled to return to work. Additionally, this policy applies to volunteers
who perform safety sensitive duties who are required to hold a Commercial Driver’s
License, or who receive remuneration in excess of his or her actual expenses incurred while
engaging in the volunteer activity. This written policy shall be distributed to all employees
and applicable volunteers in safety-sensitive positions. Adherence to this policy and its
provisions are a condition of employment in a safety sensitive position; per 49 CFR Part
655.
Safety-Sensitive Employees and Applicants for Safety-Sensitive Positions covered by this
Policy include those who:
1. Operate a revenue service vehicle, including when not in revenue service
2. Operate a non-revenue service vehicle when such is required to be operated by a holder
of a commercial driver’s license
3. Control the movement/dispatch of a revenue service vehicle
4. Perform maintenance on a revenue service vehicle or equipment used in revenue
service
5. Carry a firearm for security purposes
6. May perform any of the above safety sensitive functions in a supervisory or training
role.
This policy is applicable to the following safety-sensitive positions within HART











All bus, van, flex operators
Transit Supervisors and Dispatchers
Bus Transportation Manager
Van/Flex Transportation Manager
Maintenance Supervisors
Service Attendants
Mechanics
Communication & Electronics Technicians
Master Paint & Body Technicians
Maintenance Training Instructor
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
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EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

430.02

 Fleet Service Supervisor
 Manager of Fleet Maintenance
 Transitway Supervisor
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)








IV.

Safety and Security Analyst
Training Instructors
Streetcar Operators
Streetcar Mechanics
Streetcar Service Attendants
Streetcar Maintenance Supervisor
Assistant Manager of Streetcar OperationsSr. Manager of Streetcar Operations

Prohibited Substances
In accordance with US DOT 49 CFR Parts 655 and 40, the following are prohibited
substances:
• Cocaine
• Opiates (e.g., heroin, codeine)
• Phencyclidine (PCP)
• Cannabinoids (Marijuana)
• Amphetamines (includes methamphetamine and MDMA- Ecstasy)
• Alcohol Misuse as defined in Section 23, below.

V.

Prescription and Over the Counter Medications
The appropriate use of legally prescribed drugs and non-prescription medications are not
prohibited. A legally prescribed drug means a prescription or other written approval from
a physician for the use of a drug by an individual in the course of medical treatment.
However, the use of any substance which carries a warning label that indicates mental
functioning, motor skills, or judgment may be adversely affected must be reported to
supervisory personnel and medical advice must be sought, before performing safety
sensitive duties.
The misuse or abuse of legally prescribed drugs is prohibited; this includes the use of
medication that is prescribed to another individual as well as illegally obtained prescription
drugs.
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HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
HART strongly encourages employees to inform their prescribing physician of the safetysensitive job functions that they perform, in order to ensure that appropriate medications
are prescribed.

VI.

Employee Protections

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

The procedures that will be used to test for the presence of prohibited substances or misuse
of alcohol shall be such that they protect the employee’s privacy, the validity of the testing
process and the confidentiality of the test results.
All urine drug testing and breath alcohol testing will be conducted in accordance with
applicable with 49 CFR Part 40, as amended. All urine specimen collections, analysis and
reporting of results shall to be in accordance with 49 CFR Part 40, as amended.
Drug and alcohol testing shall be conducted in a manner that will ensure the highest degree
of accuracy and reliability using techniques, equipment, and laboratory facilities which have
been approved by the U.S. Department of Health and Human Services (HHS).
Alcohol initial screening tests will be conducted using a National Highway Traffic Safety
Administration (NHTSA)-approved Evidential Breath Testing Device (EBT) or nonevidential alcohol screening device that has been approved by NHTSA. Confirmatory tests
for alcohol concentration will be conducted utilizing a NHTSA approved EBT.
1. Except as required by law or expressly authorized in this section, HART shall not
release employee information that is contained in records maintained per 49 CFR
Part 655.73.
2. An employee may, upon written request, obtain copies of any records pertaining to
the employee’s use of alcohol or controlled substances, including any records
pertaining to his or her alcohol or controlled substances tests.
3. HART shall release information regarding an employee’s records as directed, by
the specific written consent of the employee authorizing release of the information
to an identified person. Release of such information is permitted only in
accordance with the terms of the employee’s consent.
4. Records pertaining to a Substance Abuse Professional’s evaluation, treatment and
follow up testing results shall be made available to a subsequent DOT employer
upon receipt of written consent from an employee.

2-25

HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:
430.02

VII.

430.02

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

Employee Responsibility to Notify HART of Criminal Drug
Conviction
It is a violation of this policy for any employee to fail to immediately notify HART of any
criminal drug statute conviction, or a finding of guilt whether or not adjudication is
withheld, or the entry into a diversionary program in lieu of prosecution. Violating
employee shall be immediately removed from safety sensitive duties.
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.

VIII.

Employee Training
Safety-sensitive employees will receive at least 60 minutes of training on the effects and
consequences of prohibited drug use on personal health, safety, and the work environment,
and on the signs and symptoms that may indicate prohibited drug use.
Supervisors who make reasonable suspicion determinations shall receive at least 60
minutes of training on the physical, behavioral and performance indicators of probable
drug use and 60 minutes on the physical, behavioral and performance indicators of
probable alcohol use.

IX.

Pre-employment Drug and Alcohol Background Checks
In compliance with 49 CFR Part 40.25, HART must make a good faith effort to obtain drug
and alcohol testing records from prior DOT covered employer(s) for the previous two years
for all applicants seeking safety-sensitive positions and all current employees transferring
into a safety-sensitive position. HART will require each applicant/transferee to a safetysensitive position to complete a written consent that allows the release of drug and alcohol
testing information from previous DOT covered employers to HART. An
applicant/transferee who refuses to provide written consent will not be permitted to
perform safety-sensitive functions for HART.
All safety-sensitive applicants who have previously failed a DOT pre-employment test
must provide proof that they have completed a Substance Abuse Professional’s evaluation,
treatment and return to duty process in addition to a pre-employment drug
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430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

test with negative results, prior to their employment into a safety-sensitive job function. The
credentials, training and education of the Substance Abuse Professional must meet the
requirements of 49 CFR Part 40 Subpart O.
X.

Pre-Employment Testing
All safety-sensitive position applicants shall undergo a urine drug test prior to placement
in a safety sensitive position with HART. HART must be in receipt of a negative urine
drug test result prior to the applicant’s performance of any safety sensitive function. A
cancelled test

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
result will require an applicant to undergo a subsequent pre-employment urine drug test,
until a negative test result can be obtained.
If an applicant’s pre-employment urine drug test result is verified as positive, the applicant
will be excluded from consideration for employment per HART authority. Applicant will
be provided a referral to a Substance Abuse Professional meeting the required
qualifications per 49 CFR Part 40.281, as amended.
An employee returning from an extended leave period of 90 consecutive days or more, and
whose name was removed from the random testing selection pool, will be subject to a preemployment urine drug test. HART must be in receipt of a negative drug test result prior
to the employee being reinstated to safety sensitive duty.

XI.

Random Testing
Employees in safety-sensitive positions shall be subject to random, unannounced testing.
The minimum annual percentage rate for random alcohol testing and the minimum annual
percentage rate for random controlled substances testing shall be in accordance with 49
CFR Part 655, as amended. The percentages of testing shall be based on the average
number of safety-sensitive employees per calendar year.
The administering of random testing shall be spread reasonably throughout the calendar
year and throughout all times of day when safety-sensitive functions are performed. Each
covered employee who is notified of selection for random alcohol or drug testing shall
immediately proceed to the testing site.
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Random alcohol testing shall be conducted on a safety sensitive employee during, just
before or just after the performance of a safety-sensitive function.
Random urine drug testing may be conducted anytime while an employee is on duty or on
call, or on standby duty.
The selection of employees for random alcohol and drug testing shall be made by a
scientifically valid method. The selection process shall provide each covered employee an
equal chance of being tested each time selections are made. A computer based random
number generator that is fair and equitable for the covered employees shall derive the list.

430.02
XII.

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
Reasonable Suspicion Testing
(a)
All safety-sensitive employees are subject to reasonable suspicion urine drug
testing and/or breath alcohol testing. Reasonable suspicion testing is required when one or
more trained company officials can articulate and substantiate physical, behavioral and
performance indicators of probable drug use or alcohol misuse by observing the
appearance, behavior, speech or body odors of the employee. Reasonable suspicion testing
for alcohol misuse can only be made when observations leading to that testing occur during,
just preceding, or just after the period of the workday that the employee is required to be
in compliance with FTA regulations. Reasonable suspicion testing for prohibited drugs
may be conducted anytime an employee is on duty. Non-safety testing for both alcohol
misuse and prohibited drugs may be conducted at all hours of operation.

XIII.

Post-Accident Testing
Fatal Accident: A safety-sensitive employee shall be required to undergo urine drug and
breath alcohol testing following an accident involving a revenue service vehicle that results
in a fatality (regardless of whether or not the vehicle is in revenue service at the time of the
event). Any other employee(s), i.e., maintenance personnel, dispatchers, controllers,
whose performance could have contributed to the accident, shall also be tested. As soon
as practical following an accident involving the loss of human life, surviving covered
employees shall undergo drug and alcohol testing.
Non-Fatal Accident: A post-accident test shall be conducted if an accident results in
injuries requiring immediate medical treatment away from the scene, and/or if one or more
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vehicles incurs disabling damage that requires towing from a site; unless HART
determines, using the best information available at the time of the decision, that the
employee’s performance can be completely discounted as a contributing factor to the
accident. Any other safety sensitive employee whose performance could have contributed
to the accident shall be tested. The decision regarding whether or not the employee’s
performance could have contributed to the accident will be the sole discretion of HART
using the best information available at the time of the decision.
Following an accident, the employee must be “readily available” for testing. Post accident
tests will be conducted as soon as possible, all reasonable efforts shall be made to test the
safety sensitive employee(s) within (2) two hours of the accident, but not after eight (8)
hours for alcohol testing and thirty two (32) hours for drug testing. If a drug or alcohol test
required by this section is not administered within the required time period following the
accident, HART shall prepare and maintain on file, a record stating the

430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

reasons the testing was not promptly administered and efforts to conduct testing shall cease.
Any safety-sensitive employee involved in an accident must refrain from alcohol use for eight (8)
hours following the accident or until the employee undergoes a post-accident alcohol test. Any
safety-sensitive employee, who leaves the scene of the accident without a justifiable reason or
explanation prior to submitting to drug and alcohol testing, shall be considered to have refused the
test.
The post-accident testing requirements shall not delay necessary medical attention for injured
persons, nor will they prohibit an employee who was performing a safety-sensitive function from
leaving the scene of an accident to obtain assistance in responding to the accident or to obtain
necessary emergency medical care.
In the rare event that an employee is unable to submit to a post-accident test within the
required time period (i.e., 8 hours for alcohol and 32 hours for drugs) due to circumstances beyond
HART’s control, the results of a blood, urine or breath alcohol test conducted by a federal, state
or local official having independent authority for the test, will be considered to meet the
requirements for a post-accident test. The test must conform to the applicable federal, state, or
local testing requirements and the results must be obtained by HART. (Per 49 CFR Part 655.44)
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XIV.
Discipline
(a)
First Offense:
An employee with a first time positive confirmed drug test or an alcohol test of .02 or higher during
his/her employment history with HART for a random test, will be placed on leave status for 90
days without pay. The employee may not use any accumulated sick leave or annual leave to cover
his/her absence from work. During leave, the employee will be evaluated by HART’s Substance
Abuse Professional and be required to participate in and successfully complete an employee
assistance program, which will be at his/her own expense. In the event the employee is required
to attend an employee assistance program which exceeds the employee’s 90 day leave under this
section, the employee may file a request for additional leave with HART. The following conditions
shall also apply:

430.02

(a)
The employee must successfully complete the employee assistance program.
Failure to successfully complete the program will be evidenced by withdrawal from
the program before its completion or a report from the program indicating
unsatisfactory compliance or by a positive test result on a confirmation test after
completion of the program.
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(b) The employee must execute a written consent form allowing HART to obtain
information regarding the progress and successful completion of the employee
assistance program.
(c)
Following successful completion of the program, the employee will be
required to submit to a return to duty drug and alcohol test. 49 CFR Part 40
Subpart O. The employee may return to work only after the Substance Abuse
Professional and have issued a written return to work release and the employee tests
negative for all of the drugs screened.

(d)
Upon return to work, the employee will be subject to unannounced follow-up drug
and/or alcohol testing. 49 CFR Part 40 Subpart O. The number and frequency of such followup testing shall be as directed by the Substance Abuse Professional and will consist of at least
6 tests in the first 12 months following the employee’s return to work. §40.307. The Substance
Abuse Professional may terminate the requirement for follow-up testing at any time after the
first 6 tests have been administered, if the Substance Abuse Professional determines that
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430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
such testing is no longer necessary. §40.307. Likewise, after the initial 12 month period, the
Substance Abuse Professional may continue the follow-up testing for an additional 48 months
if the Substance Abuse Professional determines that such testing is necessary. §40.307.
Regardless of the number and frequency of follow-up testing, the employee will serve a twelve (12)
month probationary period from the return to work date. If the employee tests positive for drugs or
alcohol during the probationary period or at any other time in the future, the employee shall be
immediately terminated.
(b)

430.02

Immediate Discharge shall occur in the following situations:
(1) 430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
1)
Refusal to submit to an authorized drug or alcohol test by failing to
provide an adequate urine, breath, blood or saliva sample without a valid
medical explanation, or by engaging in conduct that clearly obstructs the testing
process. §40.191 and §40.261. Refusal to submit to test also includes refusal to
cooperate regarding the collection of samples, submission or attempted submission
of altered or substituted urine sample or refusal to cooperate with laboratory
personnel or Medical Review Officer during any stage of testing or confirmation
process. An employee who refuses to submit to an authorized drug or alcohol test
forfeits his eligibility for medical and indemnity benefits which would otherwise be
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
due him/her under Florida Workers’ Compensation law.
(2) Refusal to participate in the employee assistance program, failure to execute a
written consent form allowing HART to obtain information regarding the progress
and successful completion of the employee assistance program or failure to
successfully complete the program after being required to do so following a First
Offense as outlined in subsection (a) above.
(3) Drinking alcoholic beverages or using drugs while on duty, on call, on HART
property – which includes private vehicles while parked on HART property and
company vehicles at any time, on breaks, between shifts and at lunch if the employee
is scheduled to work or may be assigned to work thereafter on the same day.
(4)

Distribution, dispensation, possession, concealment, sale or unlawful
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manufacture of drug paraphernalia, or any prohibited substance, including alcoholic
beverages while on HART property, which includes use within private vehicles while
parked on HART property or use within any HART vehicle at any time.
(3)(5) When an employee test positive for alcohol with a concentration of 0.02 or
more in any authorized pre-employment, reasonable suspicion, return to duty, followup or post accidentpost-accident testing or when an employee tests positive for drugs
in any authorized pre-employment, reasonable suspicion, return to duty, follow-up or
post accidentpost-accident testing regardless if it was the employee’s first time.
(4)(6) When an employee tests positive for alcohol with a concentration of 0.02 or
more in any authorized random alcohol test on more than one occasion or when an
employee tests positive for drugs in any authorized random drug test on more than
one occasion.

430.02

430.02

XV.

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(5)(7) When an employee tests positive for alcohol with a 0.02 or more
concentration or positive for drugs following an occupational on-the-job accident,
vehicular or otherwise, regardless of whether or not the test is the employee’s first
positive confirmed result. Additionally, if the employee tests positive for drugs or
alcohol at levels prohibited by the Florida Worker’s Compensation Statutes and
applicable rules adopted pursuant thereto, the employee forfeits his eligibility for
medical and indemnity benefits which would be otherwise due him/her under Florida’s
Workers’ Compensation laws.
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(6)(8) When an employee tests positive for alcohol with a concentration of 0.02 or
greater or tests positive for drugs (regardless of whether or not the test result is the
employee’s first positive confirmed test result) and the employee’s conduct that led to
the testing would justify dismissal if drug or alcohol use had not been involved.
Refusal to Submit to DOT Required Drug Testing

All safety-sensitive employees will be subject to urine drug testing and breath alcohol
testing as described in sections 10-13. An employee who fails to cooperate with the testing process
or attempts to thwart the testing process will be considered to have “refused
430.02
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testingrefused testing”. Refusal to submit to DOT required testing is a violation of this substance
abuse policy.
The following actions constitute a “refusal to test” in accordance with 49 CFR Part 40, as
amended:
(1) Failure to appear for any test within a reasonable time, as determined by the employer,
consistent with applicable DOT agency regulations, after being directed to do so by the
employer (pre-employment testing not applicable).
(2) Failure to remain at the testing site until the testing process is completed (after the
process has been started)
(3) Failure to provide a urine specimen for any drug test required by this part or DOT
agency regulations
(4) In the case of a directly observed or monitored collection in a drug test, fail to permit
the observation or monitoring of your provision of a specimen
(5) Failure to provide a sufficient amount of urine when directed, and it has been
determined, through a required medical evaluation, that there was no adequate medical
explanation for the failure
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(6) Failure or decline to take an additional drug test the employer or collector has directed
you to take
(7) Failure to undergo a medical examination or evaluation, as directed by the MRO as part
of the verification process, or as directed by HART
(8) Failure to cooperate with any part of the testing process (e.g., refuse to empty pockets
when directed by the collector, behave in a confrontational way that disrupts the collection
process, fail to wash hands after being directed to do so by the collector).
430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(9) For an observed collection, failure to follow the observer’s instructions to raise your
clothing above the waist, lower clothing and underpants, and to turn around to permit the
observer to determine if you have any type of prosthetic or other device that could be used
to interfere with the collection process.
(10) Possessing or wearing a prosthetic or other device that could be used to interfere with
the collection process.
(11) Admitting to the collector or MRO that you adulterated or substituted the specimen.
(12) When the MRO verifies your drug test result as adulterated or substituted.
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SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
Refusals to test will result in employee’s immediate removal from safety sensitive duties
and a referral to a Substance Abuse Professional that has knowledge of and clinical
experience in the diagnosis and treatment of alcohol and controlled substances-related
disorders, and who meets the qualifications outlined in 49 CFR Part §40.281 Subpart O.
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.

XVI.

Voluntary Rehabilitation

When an employee who has not previously tested positive for drug or alcohol use or entered an
employee assistance rehabilitation program for drug or alcohol related problems voluntarily admits
that s/he has a drug or alcohol problem at least forty-eight (48) hours prior to any order for
drug/alcohol testing and requests help in receiving treatment for either drug or alcohol abuse,
HART will meet with the employee to discuss the various treatment, counseling and rehabilitation
options that are available. No disciplinary action will be taken against an employee who
voluntarily admits that s/he has a drug or alcohol abuse problem. However, HART has the
following rights in such circumstances:
(a)

The employee will be required to be evaluated by the Substance Abuse
Professional, to submit to testing and to enroll in and successfully complete a
HART approved inpatient or outpatient treatment or rehab program for drug and/or
alcohol abuse and remain drug and alcohol free for its duration, as a condition of
continued employment or reinstatement with HART. The employee must use any
accumulated sick leave and then annual leave to cover any absences from work.

Upon program completion, the employee must submit to a return to work drug and
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(b)
alcohol test. The employee may return to work only after the Substance Abuse
Professional and Medical Review Officer have issued a written return to work
release and the employee tests negative for all of the drugs screened.
Upon return to work, employee will be subject to unannounced follow-up drug and/or alcohol
testing. The number and frequency of such follow-up testing shall be as directed by the Substance
Abuse Professional and will consist of at least 6
430.02
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(c)
tests in the first 12 months following the employee’s return to work. §40.307. The
Substance Abuse Professional may terminate the requirement for follow-up testing
at any time after the first 6 tests have been administered, if the Substance Abuse
Professional determines that such testing is no longer necessary. §40.307.
Likewise, after the initial 12 month period, the Substance Abuse Professional may
continue the follow-up testing for an additional 48 months if the Substance Abuse
Professional determines that such testing is necessary.
(d)

XVII.
(a)

Regardless of the number and frequency of follow-up testing, the employee will
serve a twelve (12) month probationary period from the return to work date. If the
employee tests positive for drugs or alcohol during the probationary period or at
any other time in the future, the employee shall be immediately terminated.
Positive Confirmed Drug or Alcohol Test Result

In accordance with Federal Law:
(1)
A positive test result does not automatically identify an
employee/applicant as having used drugs or alcohol in violation of HART policy. As
such, the Medical Review Officer shall review the results prior to transmission of
the results to HART officials in order to determine if there is a possible alternative
medical explanation for the positive test results. §40.129

(2)
The MRO shall directly and confidentially inform the employee or
job applicant of the positive test result. §40.131 and FS 440.102(5)(h). The
employee/applicant will then have the opportunity to provide evidence and an
explanation to the MRO for the positive results. The employee will be notified
that if he or she declines to discuss the test results, it will be verified as positive.
The MRO will
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
only report confirmed positive test results to HART if the test results are not explained to
the MRO’s satisfaction. If the employee/applicant has unusual circumstances preventing
him or her from responding to the MRO in a timely fashion, the MRO may provide some
relief to the employee/applicant in accordance with 49 CFR 40.133(c). If the explanation is
inadequate or not offered, the MRO will then report the confirmed positive test results to
HART. HART
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)

2-35

HILLSBOROUGH TRANSIT AUTHORITY
POLICY MANUAL
400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY
shall then promptly inform the employee of the consequences of such results and
the options available to the employee or job applicant after receipt of a positive
confirmed test result from the Medical Review Officer.
(3)
The MRO shall also advise the employee/applicant with a
confirmed positive test that the employee/applicant has 72 hours to request a test
of the split specimen. If the request is timely made, the MRO will inform the
laboratory to provide the split specimen to another DHHS-certified lab for
analysis. 40.153. If the second lab is unable to confirm the test as positive, or if
the split sample is unavailable, inadequate for testing or untestable, then the MRO
shall cancel the test and report the test as cancelled to HART and the
employee/applicant. A cancelled test is neither a positive test or a negative test.
40.273. Likewise, if the split specimen analysis is positive, the MRO shall report
these results to HART and the employee/applicant. 40 Subpart H.

(b)

In accordance with state law:
(1) HART shall inform each employee or job applicant in writing of HART’s
receipt of any positive test result on any tests performed on a specimen obtained
pursuant to state law, (not federal law) the consequences of such results, and the options
available to the employee or job applicant within five (5) working days after receipt of
a positive confirmed test result from the Medical Review Officer. Upon request, HART
shall provide the employee or job applicant, with a copy of the test results.

An employee or job applicant may submit information to HART explaining or contesting the test
result of any test performed pursuant to state law and explaining why the result does not constitute
a violation of HART’s policy. If such an employee’s or job applicant’s explanation or challenge
of the positive test result is unsatisfactory to HART, a written explanation as to why such an
employee’s or job applicant’s explanation is unsatisfactory, along with the report of positive result,
shall be provided
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
(2) by HART to such an employee or job applicant within fifteen (15) days; and
all such documentation shall be kept confidential by HART and shall be retained by
HART for at least one (1) year.
Should such an employee or job applicant wish to do so, s/he may further
430.02
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contest the drug test result pursuant to the rules adopted by the Florida Department of
Labor and Employment Security and incorporated by reference herein.
Such an employee may also have the right to appeal to the Public Employee Relations
Commission or appropriate court regarding any applicable collective bargaining
agreement or contract. Such an employee or job applicant may undertake an
administrative challenge by filing a petition for benefits with a judge of compensation
claims, pursuant to Chapter 440 Florida Statues or if no workplace injury has occurred,
the person may challenge the test result in a court of competent jurisdiction. In the
event such an employee or job applicant undertakes an administrative or legal challenge
to a positive confirmed test result, that employee or job applicant must notify the
laboratory which performed the drug test that such an action will be or has been
instituted.

XVIII.

Observed Urine Drug Collections
During an observed collection, the employee who is being observed will be required to
raise his or her shirt, blouse, or dress/skirt, as appropriate, above the waist; and lower
clothing and underpants to show the collector, by turning around, that they do not have a
prosthetic device. The collector/observer must witness the employee’s urine leave the
body and enter the collection cup. The collector/observer must be the same gender as the
employee being observed.
Observed collections are required in the following circumstances:





430.02


430.02

Anytime the employee is directed to provide another specimen because the
temperature on the original specimen was out of the accepted temperature range of
90°F - 100°F;
Anytime the employee is directed to provide another specimen because the original
specimen appeared to have been tampered with;
Anytime a collector observes materials brought to the collection site or the
employee’s conduct clearly indicates an attempt to tamper with a specimen;
Anytime the employee is directed to provide another specimen because the
laboratory reported to the MRO that the original specimen was invalid and the MRO
determined that there was not an adequate medical explanation for the result;
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
Anytime the employee is directed to provide another specimen because the MRO
determined that the original specimen was positive, adulterated or substituted, but
had to be cancelled because the test of the split specimen could not be performed.
Anytime a follow up or return to duty test is required (test types not applicable to
HART policy)
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
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Specimen Analysis
All specimens will be analyzed in accordance with the procedures set forth in 49 CFR Part
40, as amended. Specimen validity testing will be conducted on all urine specimens
provided for testing under DOT authority. Specimen validity testing is the evaluation of
the specimen to determine if it is consistent with normal human urine. The purpose of
validity testing is to determine whether certain adulterants or foreign substances were
added to the urine, if the urine was diluted, or if the specimen was substituted.

XX.

Dilute Test Results

Upon receipt of MRO verified negative-dilute drug test results with creatinine levels greater
than 5 mg/dl and less than 20 mg/dl, HART will exercise the option to require that
applicants/employees submit to a secondary urine collection as provided in 49 CFR Part
40.197. The collection of the second specimen will not be conducted under direct observation.
The result of the second urine drug test will be accepted as the final result.
HART will exercise this option uniformly for all pre-employment and random tests that
produce a negative-dilute test result with creatinine levels greater than 5mg/dl but less than
20mg/dl.
Upon receipt of a positive-dilute urine drug test result, HART will immediately remove the
employee from safety sensitive duty and provide the employee with a referral to a DOT
qualified Substance Abuse Professional. A positive dilute result is always deemed as a final
positive result. Per HART authority, violation of this substance abuse policy will result in
termination of employment and/or exclusion from hire.
XXI.

Medical Review Officer’s Role and Responsibilities

The designated Medical Review Officer (MRO) shall be a licensed physician (doctor of
medicine or osteopathy) with knowledge of drug disorders. HART shall use the following
Medical Review Officer:
Name of MRO: Dr. Stephen Kracht
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
Address: P.O. Box 25903, 7500 W. 110th Street, Suite 500
430.02
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Overland Park, KS 66225
Phone Number: (888) 382-2281

Fax Number: (913) 469-4029

The role of the MRO is to review and interpret confirmed positive test results obtained through
the employer's testing program. In carrying out this responsibility, the MRO shall examine
alternate medical explanations for any positive test result. This action may include conducting
a medical interview and review of the individual's medical history, or review of any other
relevant biomedical factors. The MRO shall review all medical records made available by the
tested individual when a confirmed positive test could have resulted from legally prescribed
medication. The MRO shall not, however, consider the results of urine samples that are not
obtained or processed in accordance with DOT regulations.
Additionally, the MRO cannot accept an assertion of consumption of a hemp food product as
a basis for verifying a confirmed marijuana (THC) test result as a negative. Consumption of a
hemp food product is not to be considered a legitimate medical explanation for a prohibited
substance or metabolite in an individual's specimen.
An employee shall be notified by the MRO of a laboratory confirmed positive test and a
verification interview will be conducted with the employee, by the MRO in accordance with
49 CFR Parts 40.131, through 40.141
XXII.

Verified Positive Results

MRO verified positive urine drug tests will result in immediate removal from safety sensitive
duties and a referral to a Substance Abuse Professional that has knowledge of and clinical
experience in the diagnosis and treatment of alcohol and controlled substances-related
disorders, and who meets the qualifications outlined in 49 CFR Part 40.281 Subpart O, will be
provided to employee.
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.
XXIII.

Cancelled/Invalid Test Results

A drug test that has been declared cancelled by the Medical Review Officer, because the
specimen was invalid or for other reasons, shall be considered neither positive nor
430.02
SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
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negative. Additionally, a specimen that has been rejected for testing by the laboratory is
reported by the MRO as a cancelled test.
When a negative urine drug test result is required (as is the case with pre-employment, return
to duty and follow up test types) the employer must conduct another drug test on the
individual. For some categories of cancelled drug tests, the MRO will indicate that a recollection of a specimen using direct observation specimen collection procedures is required,
regardless of test type. Direct observation collection procedures will be in accordance with 49
CFR Part 40.67 as amended. The MRO may also direct an employee to undergo a medical
evaluation to determine whether or not clinical evidence of drug use exists when there are
documented medical explanations for an individual producing invalid specimens and a negative
result is needed for a pre-employment, return to duty or follow-up test.
For alcohol testing, a test that is deemed to be invalid per 49 CFR Part 40.267, shall be cancelled
and therefore considered neither positive nor negative.
XXIV.

Split Specimen Testing
Split specimen collection procedures will be followed in obtaining specimens. An
employee is entitled to request, within 72 hours of learning of a verified positive test result,
that the split specimen be tested at a different DHHS certified laboratory than that which
conducted the test of the primary specimen. If the test result of the split specimen fails to
reconfirm the presence of the drug or drug metabolite, the test result shall be ruled
“Canceled”. The procedures for canceled tests, as outlined in 49 CFR Part 40.187, will be
followed. If the test result of the split specimen is positive, the test results shall be deemed
positive. If the laboratory’s test of the primary specimen is positive, adulterated or
substituted and the split specimen is unavailable for testing, a recollection under direct
observation is required. Direct observation collection procedures will be in accordance with
49 CFR Part 40 as amended.
Split Specimen Testing is not authorized for test results reported by the MRO as “Invalid”.

XXV.

Alcohol

For the purposes of this policy, alcohol is defined as the intoxicating agent in beverage alcohol,
ethyl alcohol or other low molecular weight alcohols including methyl or isopropyl alcohol.
Alcohol use means the consumption of any beverage, mixture, or preparation, including any
medication containing alcohol. 49 CFR Part 655 authorizes alcohol testing and requires HART
430.02
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to take action on the findings, regardless of whether it was ingested as a beverage alcohol or in
a medicinal or other preparation.
XXVI.

Alcohol Use and Breath Alcohol Testing

No safety-sensitive employee shall report for duty or remain on duty requiring the performance
of safety-sensitive functions while having an alcohol concentration of 0.02 or greater. If there
is actual knowledge that an employee may be under the influence of alcohol while performing
safety sensitive functionstheir duties, the employee shall not be permitted to perform or
continue to perform safety-sensitive functionstheir duties, pending a reasonable suspicion
interview, conducted per Section 12. No safety-sensitive employee shall use alcohol while
performing safety-sensitive functionstheir non-safety sensitive functions nor safety-sensitive
functions, within (4) four hours prior to performing a safety sensitive function, or during the
hours that they are on call or standby for duty. No safety-sensitive employee shall use alcohol
within eight (8) hours following an accident or until the employee undergoes a post-accident
test, whichever occurs first.
A Breath Alcohol Technician (BAT) qualified to conduct DOT breath alcohol testing shall
conduct all DOT required alcohol screening tests.
In accordance with the provisions of 49 CFR Part 40, as amended, the results of both the
screening and confirmation of breath alcohol tests, as applicable, shall be displayed to the
individual being tested immediately following the test(s).
The results of breath alcohol testing will be transmitted by the breath alcohol technician to
HART in a confidential manner, in writing, in person, by telephone or electronic means in
accordance with 49 CFR Part 40, as amended. All testing will be conducted consistent with the
procedures put forth in 49 CFR Part 40, as amended.
HART affirms the need to protect individual dignity, privacy, and confidentiality throughout
the testing process. Handling of tests and confidentially shall be in conformance with 49 CFR
Part 40, and as described below:
If the initial test indicates an alcohol concentration of 0.02 or greater, a second test will be
performed to confirm the results of the initial test. An safety-sensitive employee who has a
430.02
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confirmed alcohol concentration of greater than 0.02 but less than 0.04 will result in removal
from his/her position for (8) eight hours unless a retest results in a concentration measure of
less an 0.02.
430.02
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An alcohol concentration of 0.04 or greater will be considered a positive alcohol test and in
violation of this policy. An employee testing positive for alcohol will be immediately removed
from safety sensitive duty and will be provided with a referral to a DOT qualified Substance
Abuse Professional, in accordance with 49 CFR Part 40, as amended.
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.
XXVII.

Refusal to Submit to DOT Required Alcohol Testing

The following actions constitute a refusal to submit to Alcohol Testing:
(1) Fail to appear for any test within a reasonable time, as determined by the employer,
consistent with applicable DOT agency regulations, after being directed to do so by the
employer.
(2) Fail to remain at the testing site until the testing process is complete
(3) Fail to provide an adequate amount of saliva or breath for any alcohol test required by this
part or DOT agency regulations
(4) Fail to provide a sufficient breath specimen, and the physician has determined, through a
required medical evaluation, that there was no adequate medical explanation for the failure
(5) Fail to undergo a medical examination or evaluation, as directed by HART
(6) Fail to sign the certification at Step 2 of the ATF
(7) Fail to cooperate with any part of the testing process.
A referral to a Substance Abuse Professional that has knowledge of and clinical experience in
the diagnosis and treatment of alcohol and controlled substances-related disorders, and who
meets the qualifications outlined in 49 CFR Part 40.281 Subpart O will be provided.
Per HART authority, violation of this substance abuse policy will result in termination of
employment and/or exclusion from hire.
430.02
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XXVIII.

System Contacts

Drug and Alcohol Program Manager or Designated Employer Representative
Name:
Kelli White
Address:
1201 East 7th Avenue, Tampa, FL 33605
430.02
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Phone:
E-mail:

(813) 384-6404
whitek@gohart.org

Alternate
Name:
Address:
Phone:
E-mail:

Dara ChenevertShelley Randall
1201 East 7th Avenue, Tampa, FL 33605
(813) 384-63806391
chenvertd@gohart.orgrandalls@gohart.org

Substance Abuse Professional
Name:
CIGNA EAP
Address:
Phone:
1-877-622-4327
National Hot-Line Numbers and Help Lines:
1-800-COCAINE
The American Council on Alcoholism Help Line
1-800-527-5344
The National Institute on Drug Abuse Hot Line
1-800-662 HELP
Alcoholics Anonymous
212-686-1100
A copy of the referenced regulations (49 CFR Parts 40 and Part 655); are available on the
CUTR Substance Abuse Management Resource Website: www.sam.cutr.usf.edu
430.02

SUBSTANCE ABUSE PROGRAM POLICY (cont’d)
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400:
430:

EMPLOYMENT POLICIES
DRUG AND ALCOHOL-FREE WORKPLACE POLICY

Specific Authority:
Law Implemented:

120.52(1)(b); 163.568(2)(k)
112.0455 F.S.; F.S. 440.102 et al.; Title V of the Department of
Transportation and Related Agencies Appropriations Act of 1992, Pub.
L. 102-143, 105 STAT. 917 (1991)

EFFECTIVE DATE FOR REVISION: 10/09/201209/01/2016
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Hillsborough Transit Authority
Governance, Administration and Operations Committee Meeting
August 15, 2016
COMMITTEE ACTION ITEM
Approval of Revisions to HART Procurement Manual
OVERVIEW
These revisions follow the original approval of the HART Procurement Manual in May 2012 and
are intended to update policies to reflect current practices and meet operational and legal
requirements.
RECOMMENDATION
That the Governance, Administration and Operations Committee review the action item approving
Revisions to the HART Procurement Manual.
FINANCIAL IMPACT
None.
BACKGROUND
A comprehensive review of the agency’s current procurement policies was undertaken, including
any federal, state or local requirements and Revisions to the Procurement Manual were developed
to reflect current practices and meet operational and legal requirements.
NEXT STEPS



Present the recommendation by the Governance, Administration and Operations Committee to
the full HART Board of Directors at the September 12, 2016 regular Board meeting.
Revise the current HART Policy Manual to reflect the attached tracked changes
Prepared by: Al Burns, Director of Procurement & Contracts Administration
Reviewed by: Jeffrey Seward, Chief Financial Officer
Approved by: Katharine Eagan, AICP, Chief Executive Officer

Attachment: Proposed Resolution # R2016-09-XX with Exhibit
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ATTACHMENT
RESOLUTION NO. #R2016-09-XX
A RESOLUTION APPROVING REVISIONS TO HART PROCUREMENT MANUAL

WHEREAS, HART has determined a need for clearly defined policies that reflect current
practices and meet operational and legal requirements; and
WHEREAS, the Governance, Administration and Operations Committee reviewed and
advanced policy revisions to the HART Board of Directors; and
WHEREAS, a comprehensive review of the agency’s current procurement policies was
undertaken, including any federal, state or local requirements and a new Procurement Manual
developed to reflect current practices and meet operational and legal requirements;
NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
THE HILLSBOROUGH TRANSIT AUTHORITY THAT:
Section 1.

The Procurement Manual is approved as reflected in Exhibit A.

Section 2.
Proper officers of the Hillsborough Transit Authority are authorized to do
all things necessary and required in order to implement the revisions to the policy manual.
Section 3.

This Resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED BY THE BOARD OF DIRECTORS OF THE
HILLSBOROUGH TRANSIT AUTHORITY ON SEPTEMBER 12, 2016.

ATTEST:

Councilmember Mike Suarez, Chairperson
HART Board of Directors

Commissioner Sandra Murman, Secretary
HART Board of Directors

David L. Smith, Esquire
HART Board General Counsel

Exhibit A – Proposed red-lined Procurement Manual
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EXHIBIT

HILLSBOROUGH TRANSIT
AUTHORITY 1201 E. 7TH AVENUE
TAMPA, FL 33605

PROCUREMENT MANUAL

May 7, 2012
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CHAPTER 1 – GENERAL PROVISIONS
Section 1-100 – Authority, Purposes, Construction, and Application
§1-101

Authority and Purposes.

(1)
The Hillsborough Transit Authority (the “Authority”) is a regional transportation
authority and body politic and corporate created under Sections 163.565-165.572, Florida
Statutes, also known as the “Regional Transportation Authority Law”.
(2)
On October 3, 1979, the Authority’s Charter was filed with the Secretary of State of the
State of Florida and subsequently amended and restated on January 21, 1980, to define how the
Authority would be constituted, composed, and operated.
(3)
The Authority’s enabling legislation, Section 163.568, Florida Statutes, entitled “Purposes
and powers”, establishes that the Authority is granted the authorities under Subsections:
(a)

163.568(1) to:
(i)
purchase, own, or operate, or provide for the operation of, transportation
facilities;
(ii)

contract for transit services;

(iii)

conduct studies; and

(iv)
contract with other governmental agencies, private companies and
individuals;
(b)
163.568(2)(f) to “make contracts of every name and nature and to execute all
instruments necessary or convenient for carrying out its business”;
(c)
163.568(2)(g) to “enter into management contracts with any person or persons for
the management of public transportation system owned or controlled by the authority”;
(d)
163.568(2)(h) to “enter into contracts, leases, or other transactions with any federal
agency, the state, any agency of the state, or any other public body of the state”; and
(e)
163.568(2)(j) to “do all acts and things necessary or convenient for the conduct of
its business and general welfare of the authority”; and
(f)

163.568(2)(k) to “prescribe and promulgate necessary rules and regulations”.
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(4)
The purpose of this Procurement Manual (this “Manual”) is to prescribe and promulgate
necessary rules, regulations, policies, and procedures related to the procurement, management,
control, contract administration, and disposal of supplies, services and construction and to define
the terms in and implement the provisions of Chapter 163, Florida Statutes, and the Amendment
and Restatement of the Charter of the Authority. To the extent required by law or agreement,
this Manual is also intended to be consistent with all applicable laws, rules, and regulations of
the United States Department of Transportation (“USDOT”), Federal Transit Administration
(“FTA”), Florida Department of Transportation (“FDOT”), State of Florida, and other applicable
federal, state or local laws, rules and regulations.
(5)

The underlying purposes of this Manual are to:
(a)
provide for increased public confidence in the procurement policies followed by
the Authority;
(b)
ensure the fair and equitable treatment of all persons who deal with the
Authority’s procurement system;
(c)
provide increased economy in the Authority’s procurement activities and to
maximize to the fullest extent practicable the purchasing value of public funds of the
Authority;
(d)

foster effective, broad-based, full and open competition;

(e)
provide safeguards for the maintenance of a procurement system of quality and
integrity;
(f)
obtain in a cost-effective and responsive manner the supplies, services, and
construction required by the Authority to better serve businesses and residents in the
Authority’s service area;
(g)
promote purchasing and contracting opportunities for small and disadvantaged
businesses, both as prime contractors and subcontractors;
(h)
meet customer needs in terms of cost, quality and timeliness of the supplies,
services or construction provided;
(i)
promote positive relationships through courtesy and impartiality in all phases of
the procurement and contracting processes, and provide for the timely and impartial
resolution of protests, contract disputes and all other procurement issues; and
(j)
handle confidential or proprietary information with proper consideration of the
ethical and legal ramifications of disclosure.
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§1-102

Supplemental General Principles of Law Applicable.

(1)
Unless displaced by the particular provisions of this Manual, the principles of law and
equity, including the Uniform Commercial Code of the State of Florida, relevant merchant laws,
and law relative to capacity to contract, agency, fraud, misrepresentation, duress, coercion,
mistake, or bankruptcy shall supplement the provisions of this Manual.
(2)

In this Manual, unless the context requires otherwise:
(a)
words in the singular number include the plural, and those in the plural include
the singular; and
(b)
words of a particular gender include any gender and the neuter, and when the
sense so indicates, words of the neuter gender may refer to any gender.

(3)
The titles of chapters, sections, and subsections, or other titles contained in this Manual
are for the convenience and reference only and in no way define, describe, extend, or limit the
scope or intent of the substantive provision to which the title applies unless the context so
requires.
(4)
Unless otherwise stated, a listing of factors, criteria, or subjects to the policies contained
in this Manual does not constitute an order of preference.
§1-103

Requirement of Good Faith.

This Manual requires all parties involved in the negotiation, performance, or
administration of Authority contracts to act in good faith.
§1-104

Application of This Manual.

(1)
This Manual applies only to contracts solicited or entered into after the effective date of
the Manual unless the parties agree to their application to a contract solicited or entered into prior
to the effective date.
(2)
This Manual applies to every expenditure of public funds, irrespective of their source,
including federal, state or local assistance monies by the Authority under any contract, except
that they may not apply to:
(a)

specialized grants;

(b)

contracts between the Authority and other public entities;

(c)

any transaction for, or related to, the borrowing of money; or

(d)

where specific laws, rules or regulations specifically preclude the use of them.
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(3)
Nothing in this Manual shall prevent any governmental body or political subdivision
from complying with the terms and conditions of any grant, gift, bequest, or cooperative
agreement.
(4)
This Manual shall also apply to the disposal of Authority property and supplies, except
real property.
§1-105

Severability.

If any provision of this manual or any application thereof to any person or circumstance
is held invalid, such invalidity shall not affect other provisions or application of the Manual
which can be given effect without the invalid provision or application, and to this extent the
provisions of this Manual are declared to be severable.
§1-106

Specific Repealer.

All prior policies and resolutions of the Authority which are inconsistent with this Manual
are superseded by it.
§1-107

Construction Against Implicit Repealer.

Since this Manual reflects the general policies and procedures of the Authority, no part of
it shall be deemed to be impliedly repealed or modified by subsequent action of the Authority if
such construction can be reasonably avoided.
§1-108

Effective Date.
This Manual shall become effective at 12:01 A.M. on May 8, 2012.
Section 1-200 – Written Determinations

§1-201

Written Determinations.

(1)
Where this Manual requires a written determination, the person responsible for making
the determination may delegate its preparation, but the responsibility for and the execution of the
determination shall not be delegated. The failure to make any written determination required by
this Manual shall not affect the validity of any action taken with or relating to any other party.
(2)
Written determinations shall set out sufficient facts, circumstances, and reasoning as will
substantiate the specific determinations made, and filed in the appropriate solicitation or contract
file and shall be open to public inspection as required by applicable law.
Section 1-300 – Definitions
§1-301

Definitions.

The words defined in “Attachment A, Definitions” to this Manual shall have the
meanings set forth therein whenever they appear throughout the Manual, unless the context in
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which they are used clearly requires a different meaning or a different definition is prescribed for
a particular section or provision.
Section 1-400 – Other
§1-401

Public Access to Procurement Information.

(1)
Procurement information shall be a public record to the extent provided by state law and
shall be available to the public as provided by state law.
(2)
All solicitations shall contain a provision requiring all bids and proposals to identify any
information an offeror believes to be exempt from disclosure as trade secrets or commercial or
financial information, however, the disclosure of such information to the public will be governed
by state law.
§1-402

Authorization for the Use of Electronic Transmissions.

The use of electronic media, including acceptance of electronic signatures, is authorized
consistent with the State of Florida’s applicable statutory, regulatory or other guidance for use of
such media, so long as such guidance provides for:
(a)
appropriate security to prevent unauthorized access to the bidding, approval, and
award processes; and
(b)
accurate retrieval or conversion of electronic forms of such information into a
medium which permits inspection and copying.
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CHAPTER 2 – PROCUREMENT AUTHORITY AND OFFICIALS
Section 2-100 – Procurement Authority and Responsibility
§2-101

Board of Directors.

(1)
Policies. The Board of Directors has the authority and responsibility to promulgate
policies governing the procurement, management, control, and disposal of any and all supplies,
services, and construction required by the Authority.
(2)
Approve Contracting Officers. The Board of Directors shall confer, by resolution of the
Board of Directors, general authorizations to named Authority employees to execute purchases
and enter into contracts on behalf of the Authority. These individuals, also known as Contracting
Officers, shall be recommended to the Board of Directors by the Chief Executive Officer.
(3)

Contracts and Contract Modification Approvals.
(a)
Contracts. The Board of Directors shall approve by resolution all contracts greater
than or equal to $100,000 that are not for standard commercial supplies, services or
construction. In addition, the Board of Directors shall approve by resolution all contracts
covered by Section 3-207 (Special Procurements) regardless of any dollar threshold.
(b)
Contract Modifications. The Board of Directors shall approve by resolution all
contract modifications associated with contracts that were originally approved by the
Board of Directors and are greater than or equal to (i) $100,000, or (ii) five percent (5%)
of the cumulative contract amount, whichever is less, unless the original authorizing
resolution states otherwise. For contracts awarded under Section 3-207 (Special
Procurements), the Board of Directors shall approve all contract modifications involving
additional funds.
(c)
“Standard Commercial Supplies and Services” are supplies or services that are
regularly used by the Authority in the course of normal business operations, are
commercially available and have been similarly sold or traded to the general public.
Examples include vehicle parts, grounds keeping and janitorial services, office and
janitorial supplies, ordinary equipment (such as personal computers, copier and postage
machines), etc.

(4)
Audit and Monitor. The Board of Directors shall periodically audit and monitor the
implementation of this Manual.
§2-102

Chief Executive Officer.

(1)
The Chief Executive Officer shall be responsible for the procurement of supplies,
services, and construction in accordance with these policies, as well as the management and
disposal of supplies.
Page 6 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
(2)

The Chief Executive Officer shall:
(a)
oversee the procurement of all supplies, services, and construction needed by the
Authority;
(b)
supervise and control all assets, equipment, and inventories of supplies belonging
to the Authority;
(c)
supervise the sell, trade, or otherwise dispose of surplus assets, equipment, or
supplies belonging to the Authority;
(d)
award contracts and contract modifications not covered by Section 2-101(3)(a)
and (b) above;
(e)
establish and maintain programs and procedures for specification development,
contract administration, and inspection and acceptance of supplies, services, and
construction; and
(f)
ensure compliance with this manual by reviewing and monitoring procurements
conducted by the Authority.

§2-103

Head of the Procurement Department.

The head of the Procurement Department shall be responsible for the operational
procedures governing the internal functions of procurement, have relevant, recent experience in
public procurement and in the procurement of supplies, services or construction and be a person
with demonstrated managerial and organizational ability. The head of the Procurement
Department shall:
(a)
procure or supervise the procurement of all supplies, services, and construction
needed by the Authority;
(b)
supervise the sell, trade, or otherwise dispose of surplus assets, equipment, or
supplies belonging to the Authority;
(c)
establish and maintain programs for specification development, contract
administration, and inspection and acceptance of supplies, services, and construction; and
(d)
ensure compliance with this Manual by reviewing and monitoring procurements
conducted by the Authority.
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Section 2-200 - Delegations of Authority
§2-201

Authority to Delegate.

(1)
The Chief Executive Officer may delegate authority to purchase certain supplies,
services, or construction to named persons approved by the Board of Directors.
(2)
The authority conferred on the Chief Executive Officer in these policies with respect to
the following matters shall not be delegated:
(a)

appointment of Contracting Officers under Section 2-203;

(b)

deviations from the Procurement Manual under Section 2-301;

(c)

reduction of bond amounts under Section 5-202(2);

(d)

stay of procurements during protests under Section 9-206; and

(e)

authority to debar or suspend under Section 9-300.

§2-202

Delegations and Revocations of Authority.

(1)
The Chief Executive Officer’s delegations of authority shall be in writing and shall
specify:
(a)

the activities or functions authorized;

(b)

any limits or restrictions on the delegated authority; and

(c)

the duration of the delegation.

(2)
Any authority delegated by the Chief Executive Officer may be revoked at any time and
without prior approval of the Board.
§2-203

Contracting Officers and Ratifications.

(1)
The selection, appointment, and terminations of appointments of Contracting Officers
shall be made only by the Chief Executive Officer. In selecting contracting officers, the Chief
Executive Officer shall consider public contract experience, training, education, judgment,
character, and ethics.
(2)
Appointment of Contracting Officers shall be made in a Certificate of Appointment
signed by the Chief Executive Officer. The Certificate of Appointment shall include the limits
associated with each appointment (i.e., dollar thresholds, types of actions, etc.) and include a
statement which reads: “Unless sooner revoked, this appointment is effective as long as the
appointee named herein is an employee of the Authority.”
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(3)
Procurement or contracting actions undertaken by Authority employees who have not
been appointed as a Contracting Officer shall be voidable unless ratified by the Chief Executive
Officer. All such ratifications shall be reported to the Board of Directors at its next Board
meeting.
Section 2-300 - Deviations from Procurement Manual
§2-301

Deviations from Procurement Manual.

The Chief Executive Officer may approve a one-time deviation from this Manual with
respect to an individual procurement; provided, however, that any such deviation (together with
a written description of the circumstances and the justification therefore) shall be (1) approved in
advance by the Chair of the Board of Directors, (2) maintained in the procurement file, and (3)
provided in a written report to the Board of Directors at its next meeting.
§2-302

Special Exemptions from Procurement Manual.

Unless otherwise specified by this Manual, the following supplies or services need not be
procured through the Procurement Department, but shall nevertheless be subject to the
requirements of this Manual:
(a)

Employee/Benefits:
(i)

professional licenses, dues, memberships and association fees;

(ii)

conference and seminar registrations;

(iii)

employee and Board Member travel advances, reimbursements and

expenses;
(iv)
commercially available off-site training offered to the general public at
published price lists and not to exceed $3,000;
(v)

unemployment fees;

(vi)

tuition reimbursement;

(vii) employee payroll deductions (i.e., payroll taxes, recreation/coffee fund,
union dues, etc.);
(viii)

pension disbursements; and

(ix)
Workers’ Compensation and health insurance claim payments made by
Third Party Administrators (TPA). Fees paid to TPAs, however, must be procured
under this Manual.
(b)

Agency:
(i)

books, periodicals, and subscription services;
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(ii)
directed advertising (television, radio, newspapers, magazines, outdoor
boards, kiosks, etc.);
(iii)
US Postal Service fees and services (including UPS, FedEx, or other
courier/mail services must go through Procurement[MS1] );
(iv)(iii) federal, state, county, and municipal fees and assessments;
(v)(iv) Board Member fees and reimbursements;
(vi)(v) federal, state, and local tax payments (real estate, city, payroll, sales, etc.);
(vii)(vi)

patron refunds;

(viii)(vii)

utilities that cannot be competed;

(ix)(viii)

State of Florida vehicle registrations, licensing, etc.;

(x)(ix) disbursements from self-insured funds for claims handling through
settlements or final resolutions (excluding settlements on contract claims);
(xi)(x) legal settlements; and
(xii)(xi)
(c)

agency wide sponsorships and memberships.

Finance Department:
(i)

petty cash disbursements;

(ii)
debt financing costs; rating agencies, commercial paper dealers, and
liquidity banks; and
(iii)
(d)

investments.

Real Estate:
(i)

real estate acquisitions, leases;

(ii)
business and individual relocation expense (due to real estate
acquisitions); and
(iii)

water utilities and utilities associated with real estate acquisitions.
Section 2-400 - Changes to Procurement Manual

§2-401

Deviations and Changes to Procurement Manual.

(1)
Deviations. The Chief Executive Officer is empowered to approve one-time deviations
from this Manual in accordance with the provisions of Section 2-300 (Deviations from
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Procurement Manual). All one-time deviations shall be reported by the Chief Executive Officer
in a written report to the Board of Directors at its next meeting.
(2)
Permanent and Minor Insignificant Changes. No permanent change shall be made to this
Manual without the express approval of the Board of Directors, except for minor, insignificant
changes that are matters of form rather than substance, such as:
(a)

format style changes;

(b)

typographical errors;

(c)

punctuation and transposition errors;

(d)

renumbering of pages; and

(e)
corrections to or additions of Tables of Contents, Indexes or other tools created to
better navigate through the Manual.
The Chief Executive Officer shall recommend permanent changes to this Manual to the Board of
Directors. All such changes shall be reviewed by the General Counsel. With the exception of
the changes noted in Subsection (2) above, all Procurement Manual changes shall be approved
by resolution of the Board of Directors.
(3)
Following their approval, the Chief Executive Officer shall incorporate changes to this
Manual and publish them to the agency in the form of a circular. Also, these changes shall be
published on the Authority’s intranet and internet websites.
Section 2-500 - Procurements Using Federal Funds
§2-501

Procedures.

Procurements involving the use of federal assistance grant funds will be conducted in
accordance with the terms of this Manual and requirements of the grantor. In the instance of
Federal Transit Administration (FTA) grants, the requirements contained in the grant itself, the
FTA Circular C 4220.1F in effect on the applicable date, and any other requirements of the
Federal Government will be followed. In the event of any inconsistency with this Manual, the
provisions of any required federal rules, regulations or grant terms shall control.
§2-502

Procurement Clauses.

(1)
The Chief Executive Officer shall promulgate required clauses to be used in all
solicitations and contracts. These clauses shall be reviewed by the Legal Department for legal
sufficiency prior to their use.
(2)
Where procurements involve federal funds, the Head of the Procurement Department
shall ensure that all of the required federal clauses, provisions, representations and certifications
have been appropriately incorporated, as outlined in FTA’s Circular C 4220.1F or any other
applicable federal laws or regulations.
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CHAPTER 3 – SOURCE SELECTION AND CONTRACT FORMATION
Section 3-100 – General Provisions
§3-101

Definitions of Terms Used in This Chapter.

Prequalification for Inclusion on Bidders Lists means determining in accordance with
Section 3-400 (Qualifications and Duties) that a prospective bidder or offeror satisfies the criteria
established for being included on the bidders list.
§3-102

General Provisions.

§3-102.01

Extension of Time for Bid or Proposal Acceptance.

After opening bids or proposals the Contracting Officer may request bidders or offerors
to extend the time during which the Authority may accept their bids or proposals, provided that,
with regard to bids, no other change is permitted. The reasons for requesting such extension
shall be documented in writing and kept in the procurement file.
§3-102.02

Extension of Time on Indefinite Quantity Contracts.

The time of performance of an indefinite quantity contract may be extended upon
agreement of the parties, provided the extension is for ninety (90) days or less and a Contracting
Officer one level above the responsible Contracting Officer determines in writing that it is not
practical to award another contract at the time of such extension. Extensions beyond ninety (90)
days are not permitted.
§3-102.03

Only One Bid or Proposal Received.

(1)
One Bid Received. If only one responsive bid is received in response to an Invitation for
Bids (including multi-step bidding), an award may be made to the single bidder if the
Contracting Officer finds that the price submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or there is not adequate time for resolicitation. Otherwise the bid may be rejected pursuant to the provisions of Section 3-300
(Cancellation of Invitations for Bids or Request for Proposals) and:
(a)

new bids or offers may be solicited;

(b)

the proposed procurement may be cancelled; or

(c)
if a Contracting Officer above the level of the procuring Contracting Officer
determines in writing that the need for the supply, service or construction continues, but
that the price of the one bid is not fair and reasonable and there is no time for resolicitation, or re-solicitation would likely be futile, the procurement may then be
conducted under Section 3-205 (Sole Source Procurement) or Section 3-206 (Emergency
Procurements), as appropriate.
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(2)
One Proposal Received. If only one proposal is received in response to a Request for
Proposals, a Contracting Officer one level above the procuring Contracting Officer may:
(a)
either make an award in accordance with the procedures set forth in Section 3-203
(Competitive Sealed Proposals);
(b)

conduct the procurement under Section 3-205 (Sole Source Procurement); or

(c)
if time permits, resolicit for the purpose of obtaining competitive sealed
proposals.
§3-102.04

Multiple or Alternate Bids or Proposals.

Unless multiple or alternate bids or proposals are specifically provided for, the
solicitation shall state that such bids or proposals shall not be accepted. When prohibited,
multiple or alternate bids or proposals shall be rejected, provided that if a bidder clearly indicates
a responsive base bid, it shall be considered for award as though it were the only bid or proposal
submitted by the bidder or offeror. The provisions of this Section shall be set forth in the
solicitation, and if multiple or alternate bids or proposals are allowed, the solicitation shall
specify their treatment.
§3-102.05

Determination of Contractual Terms and Conditions.

The Contracting Officer is authorized to determine the contractual provisions, terms, and
conditions of solicitations and contracts; provided, such provisions, terms, and conditions are not
contrary to this Manual or any law or regulation governing the procurement.
§3-102.06

Bid and Performance Bonds for Supply Contracts or Service Contracts.

Bid and performance bonds or other security may be required for supply contracts or
service contracts as the Contracting Officer deems advisable to protect the interest of the
Authority. Any such requirements must be set forth in the solicitation. Bid or performance
bonds should not be used as a substitute for a determination of bidder or offeror responsibility.
Section 5-201 (Bid Guarantee) and Section 5-202 (Contract Performance and Payment Bonds)
set forth bonding requirements applicable to construction contracts and may be considered when
establishing any such requirements for supply contracts or service contracts.
§3-102.07

Conditioning Bids or Proposals Upon Other Awards Not Acceptable.

Any bid or proposal which is conditioned upon receiving award of both the particular
contract being solicited and another Authority contract shall be deemed nonresponsive and not
acceptable.
§3-102.08

Purchase Requests Review.

(1)
Contracting Officer's Authority to Reject. When the Contracting Officer, after
consultation with the requesting department, decides that processing the purchase request is
clearly not in the best interest of the Authority or that further review is needed, such officer shall
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return such purchase request to the requesting department. A statement of the reasons for its
return shall accompany the returned request. Examples of reasons a purchase request may be
returned include, but are not limited to:
(a)

the request can be satisfied from existing Authority stocks or Authority contracts;

(b)

the request exceeds agency needs;

(c)
the supplies, services, or construction requested could be procured more
economically at a different time without detriment to the Authority; or
(d)
§3-102.09

the quality requested is inconsistent with the Authority’s standards and usage.
Unsolicited Offers.

(1)
Defined. An unsolicited offer is any offer other than one submitted in response to a
solicitation.
(2)
Processing of Unsolicited Offers. Unsolicited offers that Authority personnel wish to
consider must be referred to the Procurement Department. The Contracting Officer shall have
final authority with respect to evaluation, acceptance, and rejection of such unsolicited offers.
(3)

Conditions for Consideration. To be considered for evaluation an unsolicited offer:
(a)

must be in writing;

(b)
must be sufficiently detailed to allow a judgment to be made concerning the
potential utility of the offer to the Authority;
(c)

must be unique or innovative to the Authority’s use;

(d)
must demonstrate that the proprietary character of the offer warrants consideration
of the use of sole source procurement; and
(e)

may be subject to testing under terms and conditions specified by the Authority.

(4)
Evaluation. The unsolicited offer meeting the requirements of (3) above shall be evaluated
to determine its utility to the Authority and whether it would be to the Authority’s advantage
to enter into a contract based on such offer. If an award is to be made on the basis of such offer,
the sole source procedures in Section 3-205 (Sole Source Procurement) shall be followed.
(5)
Confidentiality. Any written request for confidentiality of data contained in an
unsolicited offer that is made in writing shall be honored if permitted by law. If an award is
contemplated, confidentiality of data shall be agreed upon by the parties and governed by the
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provisions of the law. If agreement cannot be reached on confidentiality, the Authority may
reject the unsolicited offer.
(6)
Rejection of Unsolicited Offers. The Authority is under no obligation to consider and
may reject any unsolicited offer.
§3-102.10

Novation or Change of Name.

(1)
No Assignment. No Authority contract is transferable, or otherwise assignable, without
the written consent of the Contracting Officer provided, however, that a contractor may assign
monies receivable under a contract after proper notice to the Authority.
(2)
Recognition of a Successor in Interest; Novation. When in the best interest of the
Authority, a successor in interest may be recognized in a novation agreement in which the
transferor and the transferee shall agree that:
(a)

the transferee assumes all of the transferor's obligations;

(b)

the transferor waives all rights under the contract as against the Authority; and

(c)
unless the transferor guarantees performance of the contract by the transferee, the
transferee shall, if required, furnish a satisfactory performance bond.
(3)
Change of Name. When a contractor requests to change the name in which it holds a
contract with the Authority, the Contracting Officer shall, upon receipt of a document indicating
such change of name (for example, an amendment to the articles of incorporation of the
corporation), enter into an agreement with the requesting contractor to effect such a change of
name. The agreement changing the name shall specifically indicate that no other terms and
conditions of the contract are thereby changed.
§3-102.11

Contracting for Installment Purchase Payments, Including Interest.

Supply contracts may provide for installment purchase payments, including interest
charges, over a period of time. Installment payments, however, should be used judiciously to
achieve economy and not to avoid budgetary restraints and shall be justified in writing by the
Contracting Officer, who shall be responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all budgetary, funding, or other required
prior approvals are obtained. No such agreement shall be used unless provision for installment
payments is included in the solicitation document.
§3-102.12

Purchase of Items Separately from Construction Contract.

The Contracting Officer is authorized to determine whether a supply item or group of
supply items shall be included as a part of, or procured separately from, any contract for
construction. All such determinations shall be made in writing and maintained in the
procurement files.
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§3-102.13

Purchase Necessity.

(1)
Review of Procurement Requisitions for Purchase Necessity. The Contracting Officer
shall evaluate each individual procurement requisition to avoid the purchase of unnecessary
supplies and services, duplicative items and quantities or options the Authority does not intend to
use or whose use is unlikely.
(2)
Limit on Assignments. The Authority may contract only for its current and reasonably
expected needs and may not add quantities or options solely to permit assignment to a third party
at a later date. These limits on assignments, however, do not preclude joint procurements that
are entered into simultaneously by two or more parties to obtain advantages unavailable for
smaller procurements.
§3-102.14

Procurement Size.

(1)
General. The Contracting Officer shall consider whether to consolidate or break out
procurements to obtain a more economical purchase.
(2)
Joint Procurements. Where the Contracting Officer determines that it is economically
advantageous to enter into a joint procurement with others participants that have similar needs,
the Contracting Officer may act as a participant to the procurement or conduct the procurement
and assign to other participants responsibilities for administering the contract. Participation in a
joint procurement does not relieve the Authority from the requirements and responsibilities it
would have if it were procuring the property or services itself, and does not relinquish
responsibility for the actions of other participants merely because the primary administrative
responsibility for a particular action resides in an entity other than the Authority.
(3)
Smaller Procurements in Support of DBEs/SBEs. The Contracting Officer may break
procurements into smaller elements to provide greater opportunities for Disadvantaged Business
Enterprises (DBEs) and Small Business Enterprises (SBEs), however, absent efforts to foster
greater opportunities for DBEs/SBEs, the Authority may not split a procurement into smaller
elements merely to gain the advantages of small purchase procedures.
§3-102.15

Lease Versus Purchase.

To obtain the best value, the Authority shall review lease versus purchase alternatives for
acquiring property and equipment and, if necessary, should obtain an analysis to determine the
more economical alternative. The Authority may use capital assistance to finance the costs of
leasing eligible property if leasing is more cost effective than full ownership. Before leasing an
asset, the Contracting Officer shall make a written comparison of the cost of leasing the asset
compared with the cost of purchasing or constructing the asset. Costs used in the comparison
must be reasonable, based on realistic current market conditions and the expected useful service
life of the asset.

Page 16 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
§3-102.16
Prohibited Use of Solicitation Requirements that Unduly Restrict
Competition
Solicitations shall be designed to maximize competition and eliminate features that unduly
restrict competition, such as excessive improper prequalification of firms, unreasonable
qualifications placed on firms or requiring unnecessary experience, retainer contracts, excessive
bonding, unjustified use of brand name only procurements, in-state or local geographic
restrictions or preferences (except those permitted by law or regulation), and arbitrary actions in
the procurement process itself.
§3-102.17

Geographic Preference.

(1)
Use of geographic preferences in evaluating bids or proposals is generally discouraged
because it may limit full and open competition or may be prohibited by laws or regulations
applicable to the Authority. In addition, geographic preferences may create an unintended
consequence of local businesses being penalized by jurisdictions outside of the Authority’s
service area.
(2)
Where geographic preferences are used, the Contracting Officer shall prepare a written
record showing the basis for the decision and the record shall be made a part of the procurement
file.
Section 3-200 – Methods of Source Selection
§3-201

Methods and Dollar Threshold for Full and Open Competition.

§3-201.01

Methods and Responsibility.

(1)
Unless otherwise authorized by law or regulation, all Authority contracts shall be awarded
by one of the following procurement methods:
(a)

Section 3-202 (Competitive Sealed Bidding);

(b)

Section 3-203 (Competitive Sealed Proposals);

(c)

Section 3-204 (Small Purchases);

(d)

Section 3-205 (Sole Source Procurement);

(e)

Section 3-206 (Emergency Procurements);

(f)

Section 3-207 (Special Procurements); and

(g)

Section 5-104 (Architectural and Engineering Services).

(2)
The Procurement Department is responsible for soliciting all supplies, services and
construction. Only Procurement Department Personnel may solicit quotes, bids or proposals
from prospective offerors.
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§3-201.02

Threshold for Full and Open Competition.

(1)
Procurements that are anticipated to be greater than or equal to $100,000 must be fully
and openly competed, except where specified in Section 3-200. When calculating whether
procurement must be fully and openly competed, the full amount of the anticipated contract,
including all items, contract years and options must be considered.
(2)
Prices obtained for services, supplies and services greater than or equal to $100,000 and
were not fully and openly competed may not be accepted, except where specified elsewhere in
Section 3-200.
(3)
Procurement requirements shall not be artificially divided or reduced to avoid any
additional procurement requirements applicable to larger procurements, to create a small
purchase or to circumvent approval requirements of the Board of Directors.
§3-202

Competitive Sealed Bidding; Multi-Step Sealed Bidding.

§3-202.01

General.

Competitive sealed bidding is the preferred method for the procurement of supplies,
services, or construction. The provisions of this Section 3-202 (Competitive Sealed Bidding;
Multi-Step Sealed Bidding) apply to every procurement made by competitive sealed bidding,
including multi-step sealed bidding.
§3-202.02
(1)

The Invitation for Bids.

Use. The Invitation for Bids shall be used to initiate competitive sealed bid procurement.

(2)
Content. The Invitation for Bids shall include instructions and information to bidders
concerning the bid submission requirements, including:
(i)

the time and date set for receipt of bids;

(ii)

the address of the office to which bids are to be delivered;

(iii)

the maximum time for bid acceptance by the Authority;

(iv)

the purchase description;

(v)
all evaluation factors and their relative importance, delivery or performance
schedule;
(vi)
such inspection and acceptance requirements as are not included in the purchase
description;
(vii) the contract terms and conditions, including warranty and bonding or other
security requirements, as applicable; and
(viii)

any other special information.
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(3)
Incorporation by Reference. The Invitation for Bids may incorporate documents by
reference provided that the Invitation for Bids specifies where such documents can be obtained.
(4)
Acknowledgement of Amendments. The Invitation for Bids shall require the
acknowledgement of the receipt by offerors of all amendments issued.
§3-202.03

Bidding Time.

Bidding time is the period of time between the date of distribution of the Invitation for
Bids and the time and date set for receipt of bids. In each case, bidding time will be set to
provide bidders a reasonable time to prepare their bids. A minimum of twenty-one (21) t h i r t y
( 3 0 ) days shall be provided unless a shorter time is deemed necessary for a particular
procurement as determined in writing by the Contracting Officer. A minimum of thirty (30) days
shall be provided for bidders to prepare their bids if the Invitation for Bids is valued at $100,000 or
more.
§3-202.04

Bidder Submissions.

(1)
Bid Form. The Invitation for Bids shall provide a form which shall include space in
which the bid price shall be inserted and which the bidder shall sign and submit along with all
other necessary submissions.
(2)
Telegraphic Bids. The Invitation for Bids may state that telegraphic and mailgram bids
will be considered whenever they are received in hand at the designated office by the time and
date set for receipt of bids. Such telegraphic or mailgram bids shall contain specific reference to
the Invitation for Bids; the items, quantities, and prices for which the bid is submitted; the time
and place of delivery; and a statement that the bidder agrees to all the terms; conditions, and
provisions of the Invitation for Bids.
(3)
Bid Samples and Descriptive Literature. Bid samples or descriptive literature may be
required when it is necessary to evaluate required characteristics of the items bid. The Invitation
for Bids shall state that bid samples or descriptive literature should not be submitted unless
expressly requested and that, regardless of any attempt by a bidder to condition the bid,
unsolicited bid samples or descriptive literature which are submitted at the bidder's risk will not
be examined or tested, and will not be deemed to vary any of the provisions of the Invitation for
Bids.
§3-202.05

Public Notice.

(1)
Distribution. Invitations for Bids or Notices of the Availability of Invitations for Bids
shall be mailed or otherwise furnished to a sufficient number of potential bidders for the purpose
of securing competition. Notices of Availability shall indicate where, when, and for how long
Invitations for Bids may be obtained; generally describe the supply, service, or construction
desired; and may contain other appropriate information. (See also Section 3-202.06 (Bidders
Lists). Where appropriate the Contracting Officer may require payment of a fee or a deposit for
the supplying of the Invitation for Bids.
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(2)
Publication. Every full and open competition shall be publicized in a newspaper of
general circulation, unless otherwise indicated by law or regulation. In addition, they may be
publicized;
(a)

in a newspaper of local circulation in the area pertinent to the procurement;

(b)

in industry media;

(c)
through electronic mailing lists, through the internet, agency web site, or other
publicly accessible electronic media, or
(d)

in a government publication designed for giving public notice.

(3)
Public Availability. A copy of the Invitation for Bids shall be made available for public
inspection at the Authority's offices and on its public website.
§3-202.06

Bidders Lists.

(1)
Purpose. Bidder’s lists shall be compiled to provide the Authority with the names of
businesses that may be interested in competing for various types of Authority contracts. Unless
otherwise provided, inclusion of the name of a business does not indicate whether the business is
responsible in respect to a particular procurement or otherwise capable of successfully
performing an Authority contract.
(2)
Public Availability. Names and addresses on bidder’s lists shall be available upon request
for public inspection provided these lists shall not be used for private promotional,
commercial or marketing purposes.
§3-202.07

Pre-Bid Conferences.

Pre-bid conferences may be conducted to explain the procurement requirements. They
shall be announced to all prospective bidders known to have received the Invitation for Bids.
The conference should be held long enough after the Invitation for Bids has been issued to allow
bidders to become familiar with it, but sufficiently before bid opening to allow consideration of
the conference results in preparing their bids. Nothing stated at the pre-bid conference shall
change the Invitation for Bids unless a change is made by written amendment as provided in
Section 3-202.08 (Amendments to Invitations for Bids). and the Invitation for Bids if a pre-bid
conference was required therein, or the notice of pre-bid conference shall so provide[MS2]. If
a transcript is made it shall be a public record.
§3-202.08

Amendments to Invitations for Bids.

(1)
Form. Amendments to Invitations for Bids shall be identified as such and shall require
that the bidder acknowledge receipt of all amendments issued. The amendment shall reference
the portions of the Invitation for Bids it amends.
(2)
Distribution. Prospective bidders known to have received the Invitation for Bids shall be
notified of the Amendments.
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(3)
Timeliness. Amendments shall be distributed within a reasonable time to allow
prospective bidders to consider them in preparing their bids. If the time and date set for receipt
of bids will not permit such preparation, such time shall be increased to the extent possible in the
amendment or, if necessary, by telegram or telephone and confirmed in the amendment.
(4)

Amendments should be used to:
(a)
make any changes in the Invitation for Bids such as changes in quantity, purchase
descriptions, delivery schedules, and opening dates;
(b)

correct defects or ambiguities; or

(c)
furnish to other bidders information given to one bidder if such information will
assist the other bidders in submitting bids or if the lack of such information would
prejudice the other bidders.
§3-202.09

Pre-Opening Modification or Withdrawal of Bids.

(1)
Procedure. Bids may be modified or withdrawn by written notice received in the office
designated in the Invitation for Bids prior to the time and date set for bid opening. An electronic
or telegraphic modification or withdrawal received from the bidder or, as applicable, the receiving
telegraph company office prior to the time and date set for bid opening will be effective
provided that there is objective evidence, in electronic form or from the receiving telegraph
company, confirming that the message was received at prior to the time and date set for bid
opening.
(2)
Disposition of Bid Security. If a bid is withdrawn in accordance with this Section, the bid
security, if any, shall be returned to the bidder.
(3)
Records. All documents relating to the modification or withdrawal of bids shall be made
a part of the appropriate procurement file.
§3-202.10

Late Bids, Late Withdrawals, and Late Modifications.

(1)
Definition. Any bid received after the time and date set for receipt of bids is late. Any
withdrawal or modification of a bid received after the time and date set for opening of bids at the
place designated for opening is late.
(2)
No late bid, late modification, or late withdrawal will be considered unless received
before contract award, and the bid, modification, or withdrawal would have been timely but for
the action or inaction of Authority personnel directly serving the procurement activity.
(3)
Notice. Bidders submitting late bids that will not be considered for award shall be
notified as soon as practicable.
(4)
Records. Records equivalent to those required in Subsection 3-202.9 (3) (Pre-Opening
Modification or Withdrawal of Bids, Records) shall be made and kept for each late bid, late
modification, or late withdrawal.
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§3-202.11

Receipt, Opening, and Recording of Bids.

(1)
Receipt. Upon its receipt, each bid and modification shall be time-stamped but not
opened and shall be stored in a secure place until the time and date set for bid opening. Bids
submitted through electronic means shall be received in such a manner that the time and date of
submittal, along with the contents of such bids shall be securely stored until the time and date set
for bid opening.
(2)
Opening and Recording. Bids and modifications shall be opened publicly, in the presence
of one or more witnesses, at the time, date, and place designated in the Invitation for Bids. The
name of each bidder, the bid price, and such other information as is deemed appropriate by the
Contracting Officer, shall be read aloud or otherwise made available. Such information also
shall be recorded at the time of bid opening; that is, the bids shall be tabulated or a bid abstract
made. The names and addresses of required witnesses shall also be recorded at the opening. The
opened bids shall be available for public inspection except to the extent the bidder designates
trade secrets or other proprietary data to be confidential as set forth in Subsection 3-202.11 (3).
Material so designated shall accompany the bid and shall be readily separable from the bid in
order to facilitate public inspection of the non-confidential portion of the bid. Price and makes
and model or catalogue of the items offered, deliveries, and terms of payment shall be publicly
available at the time of bid opening regardless of any designation to the contrary. Bid submitted
through electronic means shall be received in such a manner that the requirements of this Section
can be readily met.
(3)
Confidential Data. The Contracting Officer shall examine the bids to determine the
validity of any requests for nondisclosure of trade secrets and other proprietary data identified in
writing. If the parties do not agree as to the disclosure of data, the Contracting Officer shall
inform the bidders in writing what portions of the bids will be disclosed and that, unless the
bidder protests under Chapter 9 (Administrative Remedies and Appeals), the bids will be so
disclosed and the bids shall be open to public inspection subject to any continuing prohibition on
the disclosure of confidential data.
§3-202.12

Mistakes in Bids.

(1)
General. Correction or withdrawal of a bid because of an inadvertent, non-judgmental
mistake in the bid requires careful consideration to protect the integrity of the competitive
bidding system, and to assure fairness. If the mistake is attributable to an error in judgment, the
bid may not be corrected. Bid correction or withdrawal by reason of a nonjudgmental mistake is
permissible but only to the extent it is not contrary to the interest of the Authority or the fair
treatment of other bidders.
(2)
Mistakes Discovered Before Opening. A bidder may correct mistakes discovered before
the time and date set for bid opening by withdrawing or correcting the bid as provided in Section
3-202.9 (Pre-Opening Modification or Withdrawal of Bids).
(3)
Confirmation of Bid. When the Contracting Officer knows or has reason to conclude that
a mistake has been made, such officer should request the bidder to confirm the bid. Situations in
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which confirmation should be requested include obvious, apparent errors on the face of the bid or
a bid is unreasonably lower than the other bids submitted. If the bidder alleges mistake, the bid
may be corrected or withdrawn if the conditions set forth in Subsections 3-202.12 (4) through 3202.12 (6) are met.
(4)
Mistakes Discovered After Opening but Before Award. This Subsection sets forth
procedures to be applied in three situations described in Subsections 3-202.12 (5) (a) through 3202.12 (5) (c) in which mistakes in bids are discovered after the time and date set for bid opening
but before award.
(5)
Minor Informalities. Minor informalities are matters of form rather than substance evident
from the bid document, or insignificant mistakes that can be waived or corrected without prejudice
to other bidders; that is, the effect on price, quantity, quality, delivery, or contractual conditions
is negligible. The Contracting Officer shall waive such informalities or allow the bidder to
correct them depending on which is in the best interest of the Authority. Examples include the
failure of a bidder to:
(a)

return the number of signed bids required by the Invitation for Bids;

(b)
sign the bid, but only if the unsigned bid is accompanied by other material
indicating the bidder's intent to be bound; or
(c)

acknowledge receipt of an amendment to the Invitation for Bids, but only if:
(i)
it is clear from the bid that the bidder received the amendment and
intended to be bound by its terms; or
(ii)
the amendment involved had a negligible effect on price, quantity, quality,
or delivery

(6)
Mistakes Where Intended Correct Bid is Evident. If the mistake and the intended correct
bid are clearly evident on the face of the bid document, the bid shall be corrected to the intended
correct bid and may not be withdrawn. Examples of mistakes that may be clearly evident on the
face of the bid document are typographical errors, errors in extending unit prices, transposition
errors, and arithmetical errors.
(7)
Mistakes Where Intended Correct Bid is Not Evident. A bidder may be permitted to
withdraw a low bid if:
(a)
a mistake is clearly evident on the face of the bid document but the intended
correct is not similarly evident, or
(b)
the bidder submits proof of evidentiary value which clearly and convincingly
demonstrates that a mistake was made.
(8)
Mistakes Discovered After Award. Mistakes shall not be corrected after award of the
contract except where a Contracting Officer above the level of the procuring Contracting Officer
makes a written determination that it would be unconscionable not to allow the mistake to be
Page 23 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
corrected.
(9)
Determinations Required. When a bid is corrected or withdrawn, or correction or
withdrawal is denied, under Subsections 3-202.12 (4) or 3-202.12 (5), the Contracting Officer
agency shall prepare a written determination showing that the relief was granted or denied in
accordance with this Subsection, except that the Contracting Officer shall prepare the
determination required under Section 3-202.12 (4) (a).
§3-202.13

Bid Evaluation and Award.

(1)
General. The contract is to be awarded "to the lowest responsible and responsive bidder
whose bid meets the requirements and criteria set forth in the Invitation for Bids." The Invitation
for Bids shall set forth the requirements and criteria which will be used to determine the lowest
responsive bidder. No bid shall be evaluated for any requirement or criterion that is not disclosed
in the Invitation for Bids.
(2)
Responsibility and Responsiveness. Responsibility of prospective contractors is covered
by Section 3-401 (Responsibility of Bidders and Offerors). Responsiveness is defined in
Attachment A to this Manual. “Responsive bidder” means a person who has submitted a bid
which conforms in all material respects to the Invitation for Bids.
(3)
Product Acceptability. The Invitation for Bids shall set forth any evaluation criterion to
be used in determining product acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material. It may also provide for accomplishing
any of the following prior to award:
(a)
inspection or testing of a product prior to award for such characteristics as quality
or workmanship;
(b)

examination of such elements as appearance, finish, taste, or feel; or

(c)
other examinations to determine whether it conforms with any other purchase
description requirements.
The acceptability evaluation is not conducted for the purpose of determining whether one bidder's
item is superior to another but only to determine that a bidder's offering is acceptable as set forth
in the Invitation for Bids. Any bidder's offering which does not meet the acceptability
requirements shall be rejected as nonresponsive.
(4)
Determination of Lowest Bidder. Following determination of product acceptability as set
forth in this Section, if any is required, bids will be evaluated to determine which bidder offers
the lowest cost to the Authority in accordance with the evaluation criteria set forth in the
Invitation for Bids. Only objectively measurable criteria which are set forth in the Invitation for
Bids shall be applied in determining the lowest bidder. Examples of such criteria include, but are
not limited to, transportation cost, and ownership or life cycle cost formulas. Evaluation factors
need not be precise predictors of actual future costs, but to the extent possible such evaluation
factors shall:
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(a)
be reasonable estimates based upon information the Authority has available
concerning future use; and
(b)

treat all bids equitably.

(5)
Restrictions. Nothing in this Section shall be deemed to permit contract award to a
bidder submitting a higher quality item than that designated in the Invitation for Bids if such
bidder is not also the lowest bidder as determined under this Section. Further, this Section does
not permit negotiations with any bidder.
§3-202.14

Low Tie Bids.

(1)
Definition. Low tie bids are low responsive bids from responsible bidders that are
identical in price and which meet all the requirements and criteria set forth in the Invitation for
Bids.
(2)
Award. Award shall not be made by drawing lots, except as set forth below, or by
dividing business among identical bidders. In the discretion of the Contracting Officer, tie award
shall be made in a manner that will discourage tie bids and a written determination is made
so stating, award may be made by drawing lots.
(3)

Procedures. Procedures which can be used to resolve a low tie bids situation include:
(a)
awarding the contract to a business providing property produced or manufactured
in Florida or to a business that otherwise maintains a place of business in the Authority's
service area;
(b)
awarding to the tie bidder which is a Disadvantaged Business Enterprise or a
Small Business Enterprise, as defined by policies of the Authority;
(c)
where identical low bids include the cost of delivery, awarding the contract to the
tie bidder farthest from the point of delivery;
(d)
awarding the contract to the tie bidder who received the previous award and
continuing to award succeeding contracts to the same bidder so long as all low bids are
identical; or
(e)
rejecting all bids and negotiating a price with the tie bidders provided that the
contract shall be let for less than the lowest responsive bid received.

(4)
Record. Records shall be made of all Invitations for Bids on which tie bids are received
showing at least the following information:
(a)

the identification number of the Invitation for Bids;

(b)

the supply, service, or construction; and

(c)

a listing of all the bidders and the prices submitted.
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§3-202.15

Award.

(1)
The contract shall be awarded with reasonable promptness by written notice to the
lowest responsible and responsive bidder whose bid meets the requirements and criteria set forth
in the Invitation for Bids. In the event all bids for a construction project exceed available funds
as certified by the appropriate fiscal officer and the lowest responsive and responsible bid does
not exceed such funds by more than five percent, the Chief Executive Officer is authorized in
situations where time or economic considerations preclude re-solicitation of work of a reduced
scope to negotiate an adjustment of the bid price (including changes in the bid requirements)
with the low responsive and responsible bidder in order to bring the bid within the amount of
available funds.
(2)
Following award, a written record showing the basis for determining the successful
bidder shall be made a part of the procurement file.
(3)
All new contract awards made under this Section shall be reported by the Head of the
Procurement Department in a monthly written report to the Board of Directors.
§3-202.16

Publicizing Awards.

Written notice of award shall be sent to the successful bidder. Each unsuccessful bidder
shall be notified of the award in writing. Notice of award shall be made available to the public
through posting on the Authority’s website.
§3-202.17

Multi-Step Sealed Bidding.

(1)
Definition. Multi-step sealed bidding is a two phase process consisting of a technical first
phase composed of one or more steps in which bidders submit unpriced technical offers to be
evaluated by the Authority, and a second phase in which those bidders whose technical offers are
determined to be acceptable during the first phase have their price bids considered. It is designed
to obtain the benefits of competitive sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of the competitive sealed proposals
procedure through the solicitation of technical offers and the conduct of discussions to evaluate
and determine the acceptability of technical offers.
(2)
Conditions for Use. The multi-step sealed bidding method may be used when it is not
practical to prepare initially a definitive purchase description which will be suitable to permit an
award based on price. Multi-step sealed bidding may thus be used when it is considered desirable
to:
(a)
invite and evaluate technical offers to determine their acceptability to fulfill the
purchase description requirements;
(b)
conduct discussions for the purposes of facilitating understanding of the technical
offer and purchase description requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend the purchase description;
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(c)

accomplish (a) and (b) above prior to soliciting priced bids; and

(d)
award the contract to the lowest responsive and responsible bidder in accordance
with the competitive sealed bidding procedures.
§3-202.18

Pre-Bid Conferences in Multi-Step Sealed Bidding.

Prior to the submission of unpriced technical offers, a pre-bid conference as contemplated
by Section 3-202.07 (Pre-Bid Conferences) may be conducted by the Contracting Officer. The
Contracting Officer may also hold a conference of all potential bidders in accordance with
Section 3-202.07 at any time during the evaluation of the unpriced technical offers.
§3-202.19

Procedure for Phase One of Multi-Step Sealed Bidding.

(1)
Form. Multi-step sealed bidding shall be initiated by the issuance of an Invitation for
Bids in the form required by Section 3-202.02 (The Invitation for Bids), except as hereinafter
provided. In addition to the requirements set forth in Section 3-202.01, the multi-step Invitation
for Bids shall state:
(a)

that unpriced technical offers are requested;

(b)
whether priced bids are to be submitted at the same time as unpriced technical
offers; if they are, such priced bids shall be submitted in a separate sealed envelope;
(c)
that it is a multi-step sealed bid procurement, and priced bids will be considered
only in the second phase and only from those bidders whose unpriced technical offers are
found acceptable in the first phase;
(d)

the criteria to be used in the evaluation of the unpriced technical offers;

(e)
that the Authority, to the extent the Contracting Officer finds necessary, may conduct oral or written discussions of the unpriced technical offers;
(f)
that bidders may designate those portions of the unpriced technical offers which
contain trade secrets or other proprietary data which are to remain confidential; and
(g)
that the item being procured shall be furnished generally in accordance with the
bidder's technical offer as found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.
(2)
Amendments to the Invitation for Bids for Multi-Step Sealed Bidding. After receipt of
unpriced technical offers, amendments to the Invitation for Bids shall be distributed only to
bidders who submitted unpriced technical offers, and they shall be permitted to submit new
unpriced technical offers or to amend those submitted. If, in the opinion of the Contracting
Officer, a contemplated amendment will significantly change the nature of the procurement, the
Invitation for Bids shall be cancelled in accordance with Section 3-301 (Cancellation of Invitations
for Bids or Requests for Proposals) and a new Invitation for Bids issued.
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(3)
Receipt and Handling of Unpriced Technical Offers. Unpriced technical offers shall not
be opened publicly but shall be opened in front of two or more [procurement] officials. Such
offers shall not be disclosed to unauthorized persons. Bidders may request nondisclosure of
trade secrets and other proprietary data identified in writing.
(4)
Evaluation of Unpriced Technical Offers. The unpriced technical offers submitted by
bidders shall be evaluated solely in accordance with the criteria set forth in the Invitation for
Bids. The unpriced technical offers shall be categorized as:
(a)

acceptable;

(b)

potentially acceptable, that is, reasonably susceptible of being made acceptable; or

(c)
unacceptable. The Contracting Officer shall record in writing the basis forfinding an offer unacceptable and make it part of the procurement file.
The Contracting Officer may initiate Phase Two of the procedure if, in the Contracting Officer's
opinion, there are sufficient acceptable unpriced technical offers to assure effective price
competition in the second phase without technical discussions. If the Contracting Officer finds
that such is not the case, the Contracting Officer shall issue an amendment to the Invitation for
Bids or engage in technical discussions as set forth in Section 3-202.19 (5).
(5)
Discussion of Unpriced Technical Offers. The Contracting Officer may conduct
discussions with any bidder who submits an acceptable or potentially acceptable technical offer.
During the course of such discussions the Contracting Officer shall not disclose any information
derived from one unpriced technical offer to any other bidder. Once discussions are begun, any
bidder who has not been notified that its offer has been finally found unacceptable may submit
supplemental information amending its technical offer at any time until the closing date
established by the Contracting Officer. Such submission may be made at the request of the
Contracting Officer or upon the bidder's own initiative.
(6)
Notice of Unacceptable Unpriced Technical Offer. When the Contracting Officer
determines a bidder's unpriced technical offer to be unacceptable, such offeror shall not be
afforded an additional opportunity to supplement its technical offer.
§3-202.20

Mistakes During Multi-Step Sealed Bidding.

Mistakes may be corrected or bids maybe withdrawn during Phase One at any time.
During Phase Two, mistakes may be corrected or withdrawal permitted in accordance with
Section 3-202.12 (Mistakes in Bids).
§3-202.21
(1)

Procedure for Phase Two.

Initiation. Upon the completion of Phase One, the Contracting Officer shall either:
(a)
open priced bids submitted in Phase One (if priced bids were required to be
submitted) from bidders whose unpriced technical offers were found to be acceptable; or
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(b)
if priced bids have not been submitted, technical discussions have been held, or
amendments to the Invitation for Bids have been issued, invite each acceptable bidder to
submit a priced bid.
(2)
Conduct. Phase Two shall be conducted as any other competitive sealed bid procurement
except:
(a)
as specifically set forth in Section 3-202.17 (Multi-Step Sealed Bidding) through
this Section;
(b)
no public notice need be given of this invitation to submit priced bids because
such notice was previously given;
(c)
after award the unpriced technical offer of the successful bidder shall be disclosed
as follows. The Contracting Officer shall examine written requests of confidentiality for
trade secrets and proprietary data in the technical offer of such bidder to determine the
validity of any such requests. If the parties do not agree as to the disclosure of data, the
Contracting Officer shall inform the bidder in writing what portions of the unpriced
technical offer will be disclosed and that, unless the bidder protests under Chapter 9
(Administrative Remedies and Appeals), the offer will be so disclosed. Such technical
offer shall be open to public inspection subject to any continuing prohibition on the
disclosure of confidential data; and
(d)
unpriced technical offers of bidders who are not awarded the contract shall not be
open to public inspection unless the Chief Procurement Officer determines in writing that
public inspection of such offers is essential to assure confidence in the integrity of the
procurement process; provided, however, that the provisions of Subsection 3-202.21 (2)
(c) shall apply with respect to the possible disclosure of trade secrets and proprietary
data.
§3-203

Competitive Sealed Proposals.

§3-203.01

Use of Competitive Sealed Proposals.

(1)
When Competitive Sealed Bidding is Not Practicable. Competitive sealed bidding is not
practicable unless the nature of the procurement permits award to a low bidder who agrees by its
bid to perform without condition or reservation in accordance with the purchase description,
delivery or performance schedule, and all other terms and conditions of the Invitation for Bids.
Factors to be considered in determining whether competitive sealed bidding is not practicable
include whether:
(a)

the contract needs to be other than a fixed-price type;

(b)
oral or written discussions may need to be conducted with offerors concerning
technical and price aspects of their proposals;
(c)

offerors may need to be afforded the opportunity to revise their proposals,
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including price;
(d)
award may need to be based upon a comparative evaluation as stated in the
Request for Proposals of differing price, quality, and contractual factors in order to
determine the most advantageous offering to the Authority. Quality factors include
technical and performance capability and the content of the technical proposal; and
(e)

the primary consideration in determining award may not be price.

(2)
When Competitive Sealed Bidding is Not Advantageous. A determination may be made to
use competitive sealed proposals if it is determined that it is not advantageous to the Authority,
even though practicable, to use competitive sealed bidding. Factors to be considered in
determining whether competitive sealed bidding is not advantageous include:
(a)
if prior procurements indicate that competitive sealed proposals may result in
more beneficial contracts for the Authority; and
(b)
whether the factors listed in Subsections 3-203.01 (1) (b) through 3-203.01 (1) (d)
are desirable in conducting a procurement rather than necessary; if they are, then such
factors may be used to support a determination that competitive sealed bidding is not
advantageous.
§3-203.02

Determinations.

The Chief Executive Officer may make determinations by category of supply, service,
infrastructure facility, or construction item that it is either not practicable or not advantageous to
the Authority to procure specified types of supplies, services, or construction by competitive
sealed bidding. Procurements of the specified types of supplies, services, or construction may
then be made by competitive sealed proposals based upon such determination. The officer who
made such determination may modify or revoke it at any time, and such determination should be
reviewed for current applicability from time to time.
§3-203.03

Content of the Request for Proposals.

The Request for Proposals shall be prepared in accordance with Section 3-202.21 (The
Invitation for Bids) provided that it shall also include:
(a)
a statement that discussions may be conducted with offerors who submit
proposals determined to be reasonably susceptible of being selected for award, but that
proposals may be accepted without such discussions; and
(b)
§3-203.04

a statement of when and how price should be submitted.
Proposal Preparation Time.

Proposal preparation time shall be set to provide offerors a reasonable time to prepare
their proposals. A minimum of twenty-eight (28) days shall be provided unless a shorter time is
deemed necessary for a particular procurement as determined in writing by the Contracting
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Officer.
§3-203.05

Form of Proposal.

The manner in which proposals are to be submitted, including any forms for that purpose,
may be designated as a part of the Request for Proposals.
§3-203.06

Public Notice.

Public notice shall be given by distributing the Request for Proposals in the same manner
provided for distributing an Invitation for Bids under Section 3-202.05 (Public Notice).
§3-203.07

Use of Bidders Lists.

Bidder’s lists compiled and maintained in accordance with Section 3-202.06 (Bidders
Lists) may serve as a basis for soliciting competitive sealed proposals.
§3-203.08

Pre-Proposal Conferences.

Pre-proposal conferences may be conducted in accordance with Section 3-202.07 (PreBid Conferences). Any such conference should be held prior to submission of initial proposals.
§3-203.09

Amendments to Requests for Proposals.

Amendments to Requests for Proposals may be made in accordance with Section 3202.08 (Amendments to Invitations for Bids) prior to submission of proposals. After submission
of proposals, amendments may be made in accordance with Subsection 3-202.19 (2) (Procedure
for Phase One of Multi-Step Sealed Bidding; Amendments to the Invitation for Bids).
§3-203.10

Modification or Withdrawal of Proposals.

Proposals may be modified or withdrawn prior to the established due date in accordance
with Section 3-202.09 (Pre-Opening Modification or Withdrawal of Bids). For the purposes of
this Section and Section 3-203.11 (Late Proposals, Late Withdrawals, and Late Modifications),
the established due date is either the time and date announced for receipt of proposals or receipt
of modifications to proposals, if any; or if discussions have begun, it is the time and date by
which best and final offers must be submitted, provided that only offerors who submitted
proposals by the time announced for receipt of proposals may submit best and final offers.
§3-203.11

Late Proposals, Late Withdrawals, and Late Modifications.

Any proposal, withdrawal, or modification received after the established due date at the
place designated for receipt of proposals is late. See Section 3-203.10 (Modification or
Withdrawal of Proposals) for the definition of "established due date." They may only be
considered in accordance with Section 3-202.10 (Late Bids, Late Withdrawals, and Late
Modifications).
§3-203.12

Receipt and Registration of Proposals.
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Proposals shall not be opened publicly but shall be opened in the presence of two or more
[procurement] officials. Proposals and modifications shall be time-stamped upon receipt and
held in a secure place until the established due date. After the date established for receipt of
proposals, a Register of Proposals shall be prepared which shall include for all proposals the
name of each offeror, the number of modifications received, if any, and a description sufficient
to identify the supply, service, or construction item offered. The Register of Proposals shall be
open to public inspection only after award of the contract. Proposals and modifications shall be
shown only to Authority personnel having a legitimate interest in them.
§3-203.13

Evaluation of Proposals.

(1)
Evaluation Factors in the Request for Proposals. The Request for Proposals shall state
all of the evaluation factors (and subfactors), including price, and their relative importance.
(2)
Evaluation. The evaluation shall be based on the evaluation factors set forth in the
Request for Proposals. Numerical rating systems may be used but are not required. Factors not
specified in the Request for Proposals shall not be considered.
(3)
Classifying Proposals. For the purpose of conducting discussions under Section 3203.14 (Proposal Discussions with Individual Offerors), proposals shall be initially classified as:
(a)

acceptable;

(b)

potentially acceptable, that is, reasonably susceptible of being made acceptable; or

(c)

unacceptable.

Offerors whose proposals are unacceptable shall be so notified promptly.
§3-203.14

Proposal Discussions with Individual Offerors.

(1)
"Offerors" Defined. For the purposes of Section 3-203.13 (Evaluation of Proposals), the
term "offerors" includes only those businesses submitting proposals that are acceptable or
potentially acceptable. The term shall not include businesses who submitted unacceptable
proposals.
(2)

Purposes of Discussions. Discussions are held to:
(a)
and

promote understanding of the Authority’s requirements and the offerors' proposals;

(b)
facilitate arriving at a contract that will be most advantageous to the Authority
taking into consideration price and the other evaluation factors set forth in the Request for
Proposals.
(3)
Conduct of Discussions. Offerors shall be accorded fair and equal treatment with respect
to any opportunity for discussions and revisions of proposals. The Contracting Officer should
establish procedures and schedules for conducting discussions. If during discussions there is a
need for any substantial clarification of or change in the Request for Proposals, the Request for
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Proposal shall be amended to incorporate such clarification or change. Auction techniques
(revealing one offeror's price to another) and disclosure of any information derived from
competing proposals are prohibited. Any substantial oral clarification of a proposal shall be
reduced to writing by the offeror.
(4)
Best and Final Offers. The Contracting Officer shall establish a common date and time
for the submission of best and final offers. Best and final offers shall be submitted only once;
provided, however, the Chief Executive Officer may make a written determination that it is in
the Authority’s best interest to conduct additional discussions or change the Authority’s
requirements and require another submission of best and final offers. Otherwise, no discussion
of or changes in the best and final offers shall be allowed prior to award. Offerors shall also be
informed that if they do not submit a notice of withdrawal or another best and final offer, their
immediate previous offer will be construed as their best and final offer.
§3-203.15

Mistakes in Proposals.

(1)
Modification or Withdrawal of Proposals. Proposals may be modified or withdrawn as
provided in Section 3-203.10 (Modification or Withdrawal of Proposals).
(2)
Confirmation of Proposal. When the Contracting Officer knows or has reason to conclude
before award that a mistake has been made, such officer should request the offeror to confirm
the proposal. If the offeror alleges mistake, the proposal may be corrected or withdrawn during
any discussions that are held or if the conditions set forth in Section 3.202.12 are met.
(3) Mistakes Discovered After Receipt of Proposals but Before Award. This Subsection sets
forth procedures to be applied in four situations in which mistakes in proposals are discovered
after receipt of proposals but before award.
(a)
During Discussions; Prior to Best and Final Offers. Once discussions are
commenced with any offeror or after best and final offers are requested, any offeror may
freely correct any mistake by modifying or withdrawing the proposal until the time and
date set for receipt of best and final offers.
(b)
Minor Informalities. Minor informalities, unless otherwise corrected by an offeror
as provided in this Section, shall be treated as they are under competitive sealed
bidding. See Section 3-202.12 (Mistakes in Bids).
(c)
Correction of Mistakes. If discussions are not held or if the best and final offers
upon which award will be made have been received, mistakes may be corrected and the
intended correct offer considered only if:
(i)
the mistake and the intended correct offer are clearly evident on the face
of the proposal, in which event the proposal may not be withdrawn; or
(ii)
the mistake is not clearly evident on the face of the proposal, but the
offeror submits proof of evidentiary value which clearly and convincingly
demonstrates both the existence of a mistake and the intended correct offer, and
such correction would not be contrary to the fair and equal treatment of other
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offerors.
(d)
Withdrawal of Proposals. If discussions are not held, or if the best and final
offers upon which award will be made have been received, the offeror may be permitted
to withdraw the proposal if:
(i)
the mistake is clearly evident on the face of the proposal and the intended
correct offer is not;
(ii)
the offeror submits proof of evidentiary value which clearly and
convincingly demonstrates that a mistake was made but does not demonstrate the
intended correct offer; or
(iii)
the offeror submits proof of evidentiary value which clearly and
convincingly demonstrates the intended correct offer, but to allow correction
would be contrary to the fair and equal treatment of the other offerors.
(e)
Mistakes Discovered After Award. Mistakes shall not be corrected after award of
the contract except where a Contracting Officer above the level of the procuring
Contracting Officer finds it would be unconscionable not to allow the mistake to be
corrected.
§3-203.16

Award.

(1)
Award shall be made to the responsible offeror whose proposal is determined by the
Contracting Officer in writing to be the most advantageous to the Authority taking into
consideration the price and evaluation factors set forth in the Request for Proposals.
(2)
The procurement file must state the reasons for contractor selection or rejections. All new
contract awards made under this Section shall be reported by the Head of the Procurement
Department in a monthly written report to the Board of Directors.
§3-203.17

Publicizing Awards.

After a contract is entered into, notice of award shall be made available to the public.
When the award exceeds $25,000, each unsuccessful offeror shall be notified of the award.
§3-204

Small Purchases.

Certain supplies, services and construction may be purchased using simplified, small
purchase procedures.
§3-204.01

Application.

(1)
Any procurement less than $100,000 may be made in accordance with small purchase
procedures, provided, however, procurement requirements shall not be artificially divided or
reduced to avoid any additional procurement requirements applicable to larger procurements, or
to create a small purchase under this Section. Any requirements deemed by the Chief Executive
Officer to have been artificially divided shall be reported by the Chief Executive Officer in
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writing to the Board of Directors at its next scheduled meeting.
(2)
All dollar thresholds referenced in this Section shall apply to revenue generating
purchases and shall be calculated based on total estimated revenue.
§3-204.02

Authority to Make Small Purchases.

(1)
Amount. The Authority may use the procurement methods described in this Section for
procurements less than $100,000.
(2)
Use of Existing Authority Contracts. Supplies, services, or construction which may be
obtained under existing Authority contracts shall be procured under such agreements in
accordance with the terms of such contracts. Supplies or construction items available from the
Authority’s stocks shall not be procured under this Section. Operational procedures and contract
terms may provide for waivers or exceptions to this Subsection and if so, such exceptions shall
be documented in writing and kept in the procurement file.
(3)
Available from One Business Only. If the supply, service, or construction is available
from one business only, the sole source procurement method set forth in Section 3-205 (Sole
Source Procurement) shall be used.
§3-204.03

Small Purchases Less Than $3,000 (Micro-Purchases).

(1)
Competitive Quotations Not Required. Micro-purchases, which are small purchases less
than $3,000, may be accomplished without securing competitive quotations if the prices quoted
are considered by the Contracting Officer to be fair and reasonable.
(2)
Equitable Distribution of Purchases Among Qualified Businesses. The Contracting Officer
shall ensure that these purchases are distributed equitably among qualified businesses. When
practical, a quotation shall be solicited from other than the previous business prior to placing
a repeat order.
(3)
Determination of Price Fairness and Reasonableness. The administrative cost of
verifying the fairness and reasonableness of the price of a purchase order less than $3,000 may
be more than offset b y the potential savings from detecting instances of overpricing. Therefore,
action to verify that prices submitted are fair and reasonable would generally be undertaken
when:
(a)
the Contracting Officer suspects or has information (i.e., comparison to previous
prices paid) to indicate that the price may not be fair and reasonable; or
(b)
purchasing an item for which no comparable pricing information is readily
available (i.e., an item that is not the same as, or is not similar to, other items that have
been recently purchased on a competitive basis).
(4)
The Chief Executive Officer shall adopt operational procedures for making small
purchases of less than $3,000. Such operational procedures shall provide for obtaining adequate
and reasonable competition and for making records to properly account for funds and to facilitate
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auditing of the purchasing function.
§3-204.04
Competition for Small Purchases of Supplies, Services or Construction
Between $3,000 and Less Than $100,000.
(1)
Procedure. Insofar as it is practical for small purchases of supplies, services or
construction:
(a)
no less than three (3) businesses shall be solicited to submit written or oral
quotations for purchases equal to or greater than $3,000 but less than $25,000, and
(b)
no less than five (5) businesses shall be solicited to submit written quotations for
purchases equal to or greater than $25,000 but less than $100,000.
Award shall be made to the responsible business offering the lowest acceptable quotation, except
where indicated otherwise in this Manual (i.e., procurement of architectural or engineering
services).
(2)
Records. All quotations shall be recorded and placed in the procurement file. The names
of the businesses submitting quotations and the date and amount of each quotation shall be
recorded on a register and maintained in the procurement file as a public record.
§3-205

Sole Source Procurement.

A contract may be awarded for a supply, service, or construction without competition
when a Contracting Officer, one level above the procuring Contracting Officer, determines in
writing that there is only one source for the required supply, service, or construction.
§3-205.01

Conditions for Use of Sole Source Procurement.

(1)
Sole source procurement is not permissible unless a requirement is available from only a
single supplier. A requirement for a particular proprietary item does not justify a sole source
procurement if there is more than one potential bidder or offeror for that item. The following are
examples of circumstances which could necessitate sole source procurement where:
(a)
the compatibility of equipment, accessories, or replacement parts is the paramount
consideration;
(b)

a sole supplier's item is needed for trial use or testing;

(c)

a sole supplier's item is to be procured for resale; and

(d)

public utility services are to be procured.

(2)
The determination as to whether a procurement shall be made as a sole source shall be
made by the one level above the Contracting Officer. Such determination and the basis therefor
shall be in writing. Such officer may specify the application of such determination and the
duration of its effectiveness. In cases of reasonable doubt, competition should be solicited. Any
request by a Using Agency that a procurement be restricted to one potential contractor shall be
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accompanied by an explanation as to why no other will be suitable or acceptable to meet the need.
§3-205.02

Negotiation in Sole Source Procurement.

The Contracting Officer shall conduct negotiations, as appropriate, as to price, delivery,
and terms.
§3-205.03
(1)

Record of Sole Source Procurement.

A record of sole source procurements shall be maintained that lists the:
(a)

description of the supplies, services or construction purchased;

(b)

date of purchase;

(c)

amount of purchase;

(d)

department;

(e)

each contractor’s name;

(f)

condition that caused the sole source procurement; and

(g)

identification number of the procurement file.

Sole source procurements exceeding $25,000 shall be reported by the Chief Executive Officer in
a monthly written report to the Board of Directors.
§3-206

Emergency Procurements.

(1)
Notwithstanding any other provision of this Manual, the Chief Executive Officer, or his
designee, may make or authorize others to make emergency procurements when there exists a
threat to public health, welfare, or safety under emergency conditions as defined in this Section,
provided that such emergency procurements shall be made with such competition as is
practicable under the circumstances.
(2)
A written determination of the basis for the emergency and for the selection of the
particular contractor shall be included in the procurement file.
§3-206.01

Definition of Emergency Conditions.

(1)
An emergency condition is a situation which creates a threat to public health, welfare, or
safety such as may arise by reason of floods, epidemics, riots, equipment failures, or such other
reason as may be proclaimed by the Chief Executive Officer.
(2)
The existence of such condition creates an immediate and serious need for supplies,
services, or construction that cannot be met through normal procurement methods and the lack of
which would seriously threaten the:
(a)

functioning of the Authority’s operations;
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(b)
(c)
§3-206.02

preservation or protection of property; or
health or safety of any person.
Scope of Emergency Procurements.

Emergency procurement shall be limited to those supplies, services, or construction
necessary to meet the emergency.
§3-206.03

Record of Emergency Procurements.

A record of emergency procurements shall be maintained that lists the:
(a)

description of the supplies, services or construction purchased;

(b)

date of purchase;

(c)

amount of purchase;

(d)

department;

(e)

each contractor’s name;

(f)

method of procurement;

(g)

condition that caused the emergency procurement; and

(h)

identification number of the procurement file.

All emergency procurements shall be reported by the Chief Executive Officer in a monthly
written report to the Board of Directors.
§3-207

Special Procurements.

With the exception of architectural and engineering services, a contract or purchase order
cannot be executed for the services listed below without prior approval of the Board of Directors.
§3-207.01

Auditor Selection Procedures.

(1)
Audit Services for Annual Financial Audit. The Authority shall use auditor selection
procedures when selecting an auditor to conduct the annual financial audit required in Section
218.39, Florida Statutes.
(2)

The Authority’s Audit Committee shall:
(a)
Establish factors to use for the evaluation of audit services to be provided by a
certified public accounting firm duly licensed under Chapter 473, Florida Statutes and
qualified to conduct audits in accordance with government auditing standards as adopted
by the Florida Board of Accountancy. Such factors shall include, but are not limited to:
(i)

ability of personnel;
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(ii)

experience;

(iii)

ability to furnish the required services; and

(iv)
such other factors as may be determined by the committee to be applicable
to its particular requirements;
(b)
Publicly announce Requests for Proposals. Public announcements must include,
at a minimum, a brief description of the audit and indicate how interested firms can apply
for consideration;
(c)
Provide interested firms with a copy of the Request for Proposals. The Request
for Proposals shall include information on how proposals are to be evaluated and such
other information the committee determines is necessary for the firm to prepare a proposal;
(d)
Evaluate proposals provided by qualified firms. If compensation is one of the
factors established pursuant to paragraph (a), it shall not be the sole or predominant factor
used to evaluate proposals; and
(e)
Rank and recommend in order of preference no fewer than three (3) firms deemed
to be the most highly qualified to perform the required services after considering the
factors established pursuant to paragraph (a) above. If fewer than three (3) firms respond
to the Request for Proposals, the committee shall recommend such firms as it deems to be
the most highly qualified.
(3)
The Board of Directors shall inquire of qualified firms as to the basis of compensation,
select one of the firms recommended by the Audit Committee, and negotiate a contract, using
one of the following methods:
(a)
If compensation is not one of the factors established and not used to evaluate
firms, the Board of Directors shall negotiate a contract with the firm ranked first. If the
Board of Directors is unable to negotiate a satisfactory contract with that firm,
negotiations with that firm shall be formally terminated, and the Board of Directors shall
then undertake negotiations with the second-ranked firm. Failing accord with the secondranked firm, negotiations shall then be terminated with that firm and undertaken with the
third-ranked firm. Negotiations with the other ranked firms shall be undertaken in the
same manner. The Board of Directors, in negotiating with firms, may reopen formal
negotiations with any one of the three top-ranked firms, but it may not negotiate with
more than one firm at a time.
(b)
If compensation is one of the factors established and used in the evaluation of
proposals, the Board of Directors shall select the highest-ranked qualified firm or must
document in its public records the reason for not selecting the highest-ranked qualified
firm.
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(c)
The Board of Directors may select a firm recommended by the Audit Committee
and negotiate a contract with one of the recommended firms using an appropriate
alternative negotiation method for which compensation is not the sole or predominant
factor used to select the firm.
(d)
In negotiations with firms under this section, the Board of Directors may allow a
designee to conduct negotiations on its behalf.
(4)
The method used by the Board of Directors to select a firm recommended by the Audit
Committee and negotiate a contract with such firm must ensure that the agreed-upon
compensation is reasonable to satisfy the requirements of Section 218.39, Florida Statutes and
the needs of the Board of Directors.
(5)
If the Board of Directors is unable to negotiate a satisfactory contract with any of the
recommended firms, the committee shall recommend additional firms, and negotiations shall
continue in accordance with this section until an agreement is reached.
(6)
Every procurement of audit services shall be evidenced by a written contract embodying
all provisions and conditions of the procurement of such services. For purposes of this section,
an engagement letter signed and executed by both parties shall constitute a written contract. The
written contract shall, at a minimum, include the following:
(a)
A provision specifying the services to be provided and fees or other compensation
for such services;
(b)
A provision requiring that invoices for fees or other compensation be submitted in
sufficient detail to demonstrate compliance with the terms of the contract; and
(c)
A provision specifying the contract period, including renewals, and conditions
under which the contract may be terminated or renewed.
(7)
Written contracts may be renewed. Such renewals may be done without the use of the
auditor selection procedures provided in this section. Renewal of a contract shall be in writing.
(8)
Internal Audit Services (Not Annual Financial Audit). The Authority may use the selection
procedures specified in Section 3-203 (Competitive Sealed Proposals) or Section 3207.01 (Auditor Selection Procedures) for the procurement of internal audit services not
associated with the Authority’s annual financial audit.
§3-207.02

Selection of Legislative Consultants and Legal Services.

(1)
General. The Authority may use a competitive solicitation process or informal
competitive process when obtaining legislative consulting and legal services. In preparation for
this, the Board of Directors shall appoint an Ad Hoc Committee to oversee the selection process.
If a competitive solicitation process is used, the Ad Hoc Committee shall follow the process
designated in Section 3-207.02.1 below. If an informal competitive process is used, the Ad Hoc
Committee shall follow the process designated in paragraph Section 3-207.02.2, below.
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(2)
Use of Federal Funds. Federal funds may not be used to purchase legislative consulting
services. Use of federal funds to purchase legal services may only be used where not prohibited
by law or regulations.
§3-207.02.1
(1)

Use of Competitive Solicitation Process.

If a competitive solicitation process is used, the Ad Hoc Committee shall:
(a)
Establish factors to use for the evaluation of services. Such factors shall include:
but are not limited to:
(i)

ability of personnel;

(ii)

experience;

(iii)

ability to furnish the required services; and

(iv)
such other factors as may be determined by the committee to be applicable
to its particular requirements;
(b)
Publicly announce Requests for Proposals. Public announcements must include,
at a minimum, a brief description of the Authority’s requirements and indicate how
interested firms can apply for consideration;
(c)
Provide interested firms with a copy of the Request for Proposals. The Request
for Proposals shall include information on how proposals are to be evaluated and such
other information the committee determines is necessary for the firm to prepare a proposal;
(d)
Evaluate proposals provided by qualified firms. If compensation is one of the
factors established pursuant to paragraph (a), it shall not be the sole or predominant factor
used to evaluate proposals; and
(e)
Rank and recommend in order of preference no fewer than three (3) firms deemed
to be the most highly qualified to perform the required services after considering the
factors established pursuant to paragraph (a) above. If fewer than three (3) firms respond
to the Request for Proposals, the committee shall recommend such firms as it deems to be
the most highly qualified.
(2)
The Board of Directors shall inquire of qualified firms as to the basis of compensation,
select one of the firms recommended by the Ad Hoc Committee, and negotiate a contract, using
one of the following methods:
(a)
If compensation is not one of the factors established and not used to evaluate
firms, the Board of Directors shall negotiate a contract with the firm ranked first. If the
Board of Directors is unable to negotiate a satisfactory contract with that firm,
negotiations with that firm shall be formally terminated, and the Board of Directors shall
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ranked firm, negotiations shall then be terminated with that firm and undertaken with the
third-ranked firm. Negotiations with the other ranked firms shall be undertaken in the
same manner. The Board of Directors, in negotiating with firms, may reopen formal
negotiations with any one of the three top-ranked firms, but it may not negotiate with
more than one firm at a time.
(b)
If compensation is one of the factors established and used in the evaluation of
proposals, the Board of Directors shall select the highest-ranked qualified firm or must
document in its public records the reason for not selecting the highest-ranked qualified
firm.
(c)
The Board of Directors may select a firm recommended by the Ad Hoc
Committee and negotiate a contract with one of the recommended firms using an
appropriate alternative negotiation method for which compensation is not the sole or
predominant factor used to select the firm.
(d)
In negotiations with firms under this section, the Board of Directors may allow a
designee to conduct negotiations on its behalf.
(3)
The method used by the Board of Directors to select a firm recommended by the Ad Hoc
Committee and negotiate a contract with such firm must ensure that the agreed-upon
compensation is reasonable to satisfy the needs of the Board of Directors.
(4)
If the Board of Directors is unable to negotiate a satisfactory contract with any of the
recommended firms, the committee shall recommend additional firms, and negotiations shall
continue in accordance with this section until an agreement is reached.
(5)
Every procurement of these services shall be evidenced by a written contract embodying
all provisions and conditions of the procurement of such services. For purposes of this Section,
an engagement letter signed and executed by both parties shall constitute a written contract. The
written contract shall, at a minimum, include the following:
(a)
A provision specifying the services to be provided and fees or other compensation
for such services;
(b)
A provision requiring that invoices for fees or other compensation be submitted in
sufficient detail to demonstrate compliance with the terms of the contract; and
(c)
A provision specifying the contract period, including renewals, and conditions
under which the contract may be terminated or renewed.
(6)
Written contracts may be renewed. Such renewals may be done without the use of these
selection procedures provided in this section. Renewal of a contract shall be in writing.
§3-207.02.2
(1)

Use of Informal Solicitation Process.

If an informal solicitation process is used, the Ad Hoc Committee shall:
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(a)
Establish factors to use for the evaluation of services. Such factors shall include,
but are not limited to:
(i)

ability of personnel;

(ii)

experience;

(iii)

ability to furnish the required services; and

(iv)
such other factors as may be determined by the committee to be applicable
to its particular requirements;
(b)
Identify at least three (3) firms known to be qualified to provide the required
services;
(c)

Obtain informal proposals from each of the three (3) qualified firms;

(d)
Evaluate the informal proposals. If compensation is one of the factors established
pursuant to paragraph (a), it shall not be the sole or predominant factor used to evaluate
proposals; and
(e)
Rank and recommend in order of preference no fewer than three (3) firms deemed
to be the most highly qualified to perform the required services after considering the
factors established pursuant to paragraph (a) above. If fewer than three (3) firms respond,
the committee shall recommend such firms as it deems to be the most highly qualified.
(2)
The Board of Directors shall inquire of qualified firms as to the basis of compensation,
select one of the firms recommended by the Ad Hoc Committee, and negotiate a contract, using
one of the following methods:
(a)
If compensation is not one of the factors established and not used to evaluate
firms, the Board of Directors shall negotiate a contract with the firm ranked first. If the
Board of Directors is unable to negotiate a satisfactory contract with that firm,
negotiations with that firm shall be formally terminated, and the Board of Directors shall
then undertake negotiations with the second-ranked firm. Failing accord with the secondranked firm, negotiations shall then be terminated with that firm and undertaken with the
third-ranked firm. Negotiations with the other ranked firms shall be undertaken in the
same manner. The Board of Directors, in negotiating with firms, may reopen formal
negotiations with any one of the three top-ranked firms, but it may not negotiate with
more than one firm at a time.
(b)
If compensation is one of the factors established and used in the evaluation of
informal proposals, the Board of Directors shall select the highest-ranked qualified firm
or must document in its public records the reason for not selecting the highest-ranked
qualified firm.
(c)
The Board of Directors may select a firm recommended by the Ad Hoc
Committee and negotiate a contract with one of the recommended firms using an
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appropriate alternative negotiation method for which compensation is not the sole or
predominant factor used to select the firm.
(d)
In negotiations with firms under this section, the Board of Directors may allow a
designee to conduct negotiations on its behalf.
(3)
The method used by the Board of Directors to select a firm recommended by the Ad Hoc
Committee and negotiate a contract with such firm must ensure that the agreed-upon
compensation is reasonable to satisfy the needs of the Board of Directors.
(4)
If the Board of Directors is unable to negotiate a satisfactory contract with any of the
recommended firms, the committee shall recommend additional firms, and negotiations shall
continue in accordance with this section until an agreement is reached.
(5)
Every procurement of these services shall be evidenced by a written contract embodying
all provisions and conditions of the procurement of such services. For purposes of this Section,
an engagement letter signed and executed by both parties shall constitute a written contract. The
written contract shall, at a minimum, include the following:
(a)
A provision specifying the services to be provided and fees or other compensation
for such services;
(b)
A provision requiring that invoices for fees or other compensation be submitted in
sufficient detail to demonstrate compliance with the terms of the contract; and
(c)
A provision specifying the contract period, including renewals, and conditions
under which the contract may be terminated or renewed.
(6)
Written contracts may be renewed. Such renewals may be done without the use of these
selection procedures provided in this section. Renewal of a contract shall be in writing.
Section 3-300 – Cancellation of Invitations for Bids or Requests for Proposals
§3-301

Cancellation of Invitations for Bids or Requests for Proposals.

(1)
An Invitation for Bids, a Request for Proposals, or other solicitation may be cancelled, or
any or all bids or proposals may be rejected in whole or in part as may be specified in the
solicitation, when it is in the best interests of the Authority in accordance with this Section. The
reasons therefor shall be made part of the procurement file.
(2)
Solicitations should be issued only when there is a valid procurement need, unless the
solicitation states that it is for informational purposes only. Preparing and distributing a
solicitation requires the expenditure of the Authority's time and funds. Businesses likewise incur
expense in examining and responding to solicitations. Therefore, although issuance of a
solicitation does not compel award of a contract, a solicitation is to be cancelled only when there
are cogent and compelling reasons to believe that the cancellation of the solicitation is in the
Authority's best interest.
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§3-301.01

Cancellation of Solicitation-Notice.

Each solicitation issued by the Authority shall state that the solicitation may be cancelled
as provided in Section 3-301 (Cancellation of Invitations for Bids or Requests for Proposals).
§3-301.02
(1)

Cancellation of Solicitation; Rejection of All Bids or Proposals.

Prior to Opening.
(a)
As used in this Section, "opening" means the date set for opening of bids, receipt
of unpriced technical offers in multi-step sealed bidding, or receipt of proposals in
competitive sealed proposals.
(b)
Prior to opening, a solicitation may be cancelled in whole or in part when the
Contracting Officer determines in writing that such action is in the Authority’s best
interest.
(c)
When a solicitation is cancelled prior to opening, notice of cancellation shall be
sent to all businesses solicited.
(d)

The notice of cancellation shall:
(i)

identify the solicitation;

(ii)

briefly explain the reason for cancellation; and

(iii)
where appropriate, explain that an opportunity will be given to compete on
any resolicitation or any future procurements of similar supplies, services, or
construction.
(2)

After Opening.
(a)
After opening but prior to award, all bids or proposals may be rejected in whole or
in part when a Contracting Officer above the level of the procuring Contracting Officer
determines in writing that such action is in the Authority’s best interest.
(b)
A notice of rejection should be sent to all businesses that submitted bids or
proposals.

(3)
Documentation. The reasons for cancellation or rejection shall be reduced in writing by
the Contracting Officer and be made a part of the procurement file and shall be available for
public inspection.
§3-301.03
(1)
part.

Rejection of Individual Bids or Proposals.

General. This Section applies to rejections of individual bids or proposals in whole or in
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(2)
Notice in Solicitation. Each solicitation issued by the Authority shall provide that any bid
or proposal may be rejected in whole or in part when in the best interest of the Authority as
provided in Section 3-301 (Cancellation of Invitations for Bids or Requests for Proposals).
(3)

Reasons for Rejection.
(a)
Bids. As used in this Subsection, "bid" means any bid submitted in competitive
sealed bidding or in the second phase of multi-step sealed bidding and includes
submissions under Section 3-204 (Small Purchases) if no changes in offers are allowed
after submission. Reasons for rejecting a bid include but are not limited to:
(i)
the business that submitted the bid is nonresponsible as determined under
Section 3-401.05 (Written Determination of Nonresponsibility Required);
(ii)
the bid is not responsive, that is, it does not conform in all material respects
to the Invitation for Bids; see Section 3-202.13 (Bid Evaluation and Award);
or
(iii)
the supply, service, or construction item offered in the bid is unacceptable
by reason of its failure to meet the requirements of the specifications or
permissible alternates or other acceptability criteria set forth in the Invitation for
Bids. (See Section 3-202.13 (Bid Evaluation and Award)).
(b)
Proposals. As used in this Subsection, "proposal" means any offer submitted in
response to any solicitation, including an offer under Section 3-204 (Small Purchases),
except a bid as defined in Section 3-301.03. 3(a) of this Section. Unless the solicitation
states otherwise, proposals need not be unconditionally accepted without alteration or
correction, and the Authority’s stated requirements may be revised or clarified after
proposals are submitted. This flexibility must be considered in determining whether
reasons exist for rejecting all or any part of a proposal. Reasons for rejecting proposals
include but are not limited to:
(i)
the business that submitted the proposal is nonresponsible as determined
under Section 3-401 (Responsibility of Bidders and Offerors);
(ii)
the proposal ultimately (that is, after any opportunity has passed for altering
or clarifying the proposal) fails to meet the announced -requirements of the
Authority in some material respect; or
(iii)

the proposed price is clearly unreasonable.

(4) Notice of Rejection. Upon request, unsuccessful bidders or offerors shall be advised of
the reasons therefor.
§3-301.04

"All or None" Bids or Proposals.

Only when provided by the solicitation may a bid or proposal limit acceptance to the
entire bid or proposal offering. Otherwise, such bids or proposals shall be deemed to be
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nonresponsive. If the bid or proposal is properly so limited, the Authority shall not reject part of
such bid or proposal and award on the remainder.
§3-301.05

Disposition of Bids or Proposals.

When bids or proposals are rejected, or a solicitation cancelled after bids or proposals are
received, the bids or proposals which have been opened shall be retained in the procurement file,
or if unopened, returned to the bidders or offerors upon request, or otherwise disposed of.
Section 3-400 - Qualification and Duties
§3-401

Responsibility of Bidders and Offerors.

(1)
Determination of Nonresponsibility. A written determination of nonresponsibility of a
bidder or offeror shall be made in accordance with this Section. The unreasonable failure of a
bidder or offeror to promptly supply information in connection with an inquiry with respect to
responsibility may be grounds for a determination of nonresponsibility with respect to such
bidder or offeror.
(2)
Right of Nondisclosure. Confidential information furnished by a bidder or offeror pursuant
to this Section shall only be disclosed as made permissible by law or regulation.
§3-401.01

Application.

A determination of responsibility or nonresponsibility shall be governed by this Section.
§3-401.02

Standards of Responsibility.

(1)
Standards. Factors to be considered in determining whether the standard of responsibility
has been met include whether a prospective contractor has:
(a)
available the appropriate financial, material, equipment, facility, and personnel
resources and expertise, or the ability to obtain them, necessary to indicate its capability
to meet all contractual requirements;
(b)

a satisfactory record of performance;

(c)

a satisfactory record of integrity;

(d)

qualified legally to contract with the Authority; and

(e)

supplied all necessary information in connection with the inquiry concerning
responsibility.

(2)
Information Pertaining to Responsibility. The prospective contractor shall supply
information requested by the Contracting Officer concerning the responsibility of such
contractor. If such contractor fails to supply the requested information, the Contracting Officer
shall base the determination of responsibility upon any available information or may find the
prospective contractor nonresponsible if such failure is unreasonable.
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(3)
Preaward Surveys. When the information available to the Contracting Officer is
insufficient to make a determination regarding responsibility, a preaward survey of the
prospective contractor's business and facilities may be conducted. A preaward survey may cover
one or more areas, including technical ability, production capacity, facilities, equipment, quality
control, accounting system, financial capability, and record of performance on other contracts.
§3-401.03

Ability to Meet Standards.

The prospective contractor may demonstrate the availability of necessary financing,
equipment, facilities, expertise, and personnel by submitting upon request:
(a)

evidence that such contractor possesses such necessary items;

(b)

acceptable plans to subcontract for such necessary items; or

(c)
a documented commitment from or explicit arrangement with, a satisfactory
source to provide the necessary items.
§3-401.04

Duty Concerning Responsibility.

Before awarding a contract, the Contracting Officer must be satisfied that the prospective
contractor is responsible. If a bidder or offeror who otherwise would have been awarded a
contract is found nonresponsible, a written determination of nonresponsibility setting forth the
basis of the finding shall be prepared by the Contracting Officer. The Contracting Officer shall
promptly cause to be sent a letter to the nonresponsible bidder or offeror indicating that the
Contracting Officer has determined it to be nonresponsible and stating the reason(s) for the
determination. The final determination shall be made part of the procurement file. Any
determination by a Contracting Officer regarding responsibility shall be sustained under the
Authority’s protest procedures.
§3-401.05

Written Determination of Nonresponsibility Required.

If a bidder or offeror who otherwise would have been awarded a contract is found
nonresponsible, a written determination of nonresponsibility setting forth the basis of the finding
shall be prepared by the Contracting Officer. A copy of the determination shall be sent promptly
to the nonresponsible bidder or offeror. The final determination shall be made part of the
procurement file.
§3-402

Prequalification of Suppliers.

Prospective suppliers may be prequalified for particular types of supplies, services, and
construction. The method of submitting prequalification information and the information required
in order to be prequalified shall be determined by the Chief Executive Officer or his designee.
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§3-402.01

Prequalification.

(1)
General. Prospective contractors may be prequalified for bidder lists, but distribution of
the solicitation shall not be limited to prequalified contractors nor may a prospective contractor
be denied award of a contract simply because such contractor was not prequalified. The fact that
a prospective contractor has been prequalified does not necessarily represent a finding of
responsibility.
(2)
Qualified Products Lists. This Section is not applicable to qualified products lists which
are treated in Chapter 4 (Specifications) of this Manual.
§3-403

Independent Cost Estimates and Substantiation of Offered Prices.

§3-403.01

Scope of Section.

(1)
This Section establishes the criteria for establishing independent cost estimates and sets
forth the pricing policies which are applicable to contracts of any type and any price adjustments
thereunder when cost or pricing data are required to be submitted. The provisions of this Section
requiring submission of cost or pricing data do not apply to a contract let by competitive sealed
bidding (including multi-step bidding) or small purchases. However, cost or pricing data may be
required under a contract let by competitive sealed bidding when price adjustments are
subsequently made in such a contract.
(2)

Independent Cost Estimates.
(a)
An Independent Cost Estimate (ICE) is a cost estimate developed by the
requisitioner, based on the requirements of the specifications or statement of work and
their historical experience, without the influence of prospective offerors in developing the
ICE. It is a “should cost” assessment, which is used to support the Contracting Officer’s
price or cost reasonableness determination.
(b)
Requisitioners are required to provide an ICE prior to the initiation of
procurement actions, whether a new procurement or contract modification, and in
sufficient detail that the Contracting Officer can reasonably determine the reliability of it
and use it as the basis for determining (i) the source selection method and the (ii)
reasonableness of quotes, bids or proposals.
(c)
ICEs shall be independently developed and without the influence of prospective
offerors.
(d)
The ICE can range from a simple budgetary estimate to a complex estimate based
on inspection of the product itself and review of items like drawings, specifications and
prior procurement data, or an assessment of labor, overhead, subcontractor costs and fee
or profit, etc. It may be prepared from published price lists, from past competitive
procurements updated with inflation factors, by contacting other agencies that obtained
competitive bids or proposals for the same or similar supplies or services, or other
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common methods, including the use of estimates prepared by engineering or design firms
for construction projects.
(3)
Substantiation of Offered Prices. The Contracting Officer may request factual information
reasonably available to the bidder or offeror to substantiate that the price or cost offered, or
some portion of it, is reasonable, if the price is not:
(a)

based on adequate price competition;

(b)

based on established catalogue or market prices; or

(c)

set by law or regulation; and

(d)

the price or cost exceeds the independent cost estimate.

§3-403.02
(1)

Requirement for Cost or Pricing Data.

Cost or pricing data may be required to be submitted in support of a proposal when:
(a)
any contract for property, services (except professional services), or construction
expected to exceed $500,000 is to be awarded by competitive sealed proposals or by sole
source procurement; or
(b)
adjusting the price of any contract for property, services (except professional
services), or construction (including a contract awarded by competitive sealed bidding
containing a Cost or Pricing Data Clause, whether or not cost or pricing data were
required in connection with the initial pricing of the contract) if the adjustment involves
aggregate increases and/or decreases in costs plus applicable profits expected to exceed
$100,000. For example, the requirement applies to a $30,000 net modification resulting
from a reduction of $70,000 and an increase of $40,000 when the reduction and increase
are related. However, this requirement shall not apply when unrelated and separately
priced adjustments for which cost or pricing data would not be required if considered
separately are consolidated for administrative convenience.

(2)

Cost and pricing data shall not be required:
(a)

when the contract or adjusted price is based on:
(i)

adequate price competition;

(ii)

established catalogue prices or market prices; or

(iii)

prices set by law or regulation; or

(b)
when the Chief Executive Officer determines in writing to waive the applicable
requirement for submission of cost or pricing data in a particular pricing action and the
reasons for such waiver are stated in the determination. A copy of such determination
shall be kept in the contract file and made available to the public upon request.
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(3)
If, after cost or pricing data were initially requested and received, it is determined that
adequate price competition does exist, the data need not be certified.
(4)
Any contractor required to submit and certify cost or pricing data shall be required to
submit accurate, current, and complete cost or pricing data from prospective or actual
subcontractors in support of each subcontract cost estimate included in the contractor's
submission whenever the subcontract cost estimate is either (i) more than $100,000 or (ii) more
than 10% of the contractor’s price for the contract or contract modification, as the case may be.
The exceptions stated in Subsection (2) above, also shall be applicable to this requirement for
subcontractor cost or pricing data. Contractors agree to include provisions in all subcontracts by
which the contractor can require subcontractors to submit cost or pricing data in accordance with
this Subsection in support of subcontract modifications. While contractors shall be required to
submit a subcontractor's certified cost or pricing data only from the prospective subcontractor
most likely to be awarded the subcontract, other subcontractor quotations and information may
be cost or pricing data of the contractor that is required to be submitted. Prospective subcontractor
cost or pricing data shall be certified to be current, accurate, and complete as of the same
date specified in contractors' certificates.
§3-403.03

Meaning of Terms.

(1) Adequate Price Competition. Price competition exists if competitive sealed proposals are
solicited and at least two responsible offerors independently compete for a contract to be
awarded to the responsible offeror submitting the lowest evaluated price by submitting priced
offers (or best and final offers) meeting the requirements of the solicitation. If the foregoing
conditions are met, price competition shall be presumed to be "adequate" unless the Contracting
Officer determines in writing that such competition is not adequate.
(2)

Established Catalog or Market Prices.
(a)
"Established catalogue price" means the price included in a catalogue, price list,
schedule, or other form that:
(i)

is regularly maintained by a manufacturer or contractor;

(ii)
and

is either published or otherwise available for inspection by customers;

(iii)
states prices at which sales are currently or were last made to a significant
number of any category of buyers or buyers constituting the general buying public
for the supplies or services involved.
(b) "Established market price" means a current price, established in the usual and
ordinary course of trade between buyers and sellers, which can be substantiated from
sources which are independent of the manufacturer or supplier and may be an indication
of the reasonableness of price.
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(3) Prices Set by Law or Regulation. The price of a supply or service is set by law or
regulation if some governmental body establishes the price that the offeror or contractor may
charge the Authority and other customers.
§3-403.04

Submission of Cost or Pricing Data and Certification.

(1)
When cost or pricing data are required, they shall be submitted to the Contracting Officer
prior to beginning negotiations at any reasonable time and in any reasonable manner pre scribed
by the Contracting Officer. When the Contracting Officer requires the offeror or contractor to
submit cost or pricing data in support of any proposal, such data shall either be actually submitted
or specifically identified in writing.
(2)
The offeror or contractor is required to keep such submission current until the
negotiations are concluded.
(3)
The offeror or contractor shall certify, as soon as practicable after agreement is reached
on price, that the cost or pricing data submitted are accurate, complete, and current as of a
mutually determined date prior to reaching agreement.
§3-403.05

Certificate of Current Cost or Pricing Data.

(1)
When cost or pricing data must be certified, a certificate shall be included in the contract
file. The offeror or contractor shall be required to submit the certificate as soon as practicable
after agreement is reached on the contract price or adjustment.
(2)
Although the certificate pertains to "cost or pricing data," it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's judgment on the estimated
portion of future costs or projections. It does, however, constitute a representation as to the
accuracy of the data upon which the offeror's or contractor's judgment is based. A Certificate of
Current Cost or Pricing Data shall not substitute for examination and analysis of the offeror’s or
contractor’s proposal.
(3)
Whenever it is anticipated that a Certificate of Current Cost or Pricing Data may be
required, notice of this requirement shall be included in the solicitation. If such a certificate is
required, the contract shall include a clause giving the Authority a contract right to a reduction in
the price.
(4)
The exercise of an option at the price established in the initial negotiation in which
certified cost or pricing were used does not require recertification or further submission of data.
§3-403.06

Defective Cost or Pricing Data.

(1)
If certified cost or pricing data subsequently are found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate, the Authority is entitled to an
adjustment of the contract price, including profit or fee, to exclude any significant sum by which
the price, including profit or fee, was increased because of the defective data. Judgmental errors
made in good faith concerning the estimated portions of future costs or projections do not
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constitute defective data. It is presumed that overstated cost or pricing data increased the
contract price in the amount of the overstatement plus related overhead and profit or fee. Therefore,
unless there is a clear indication that the defective data were not used or relied upon; the price
should be reduced in such amount. In establishing that the defective data caused an increase
in the contract price, the Contracting Officer is not expected to reconstruct the negotiation by
speculating as to what would have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on price.
(2)
In determining the amount of a downward adjustment, the contractor shall be entitled to
an offsetting adjustment for any understated cost or pricing data submitted in support of price
negotiations for the same pricing action up to the amount of the Authority’s claim for overstated
cost or pricing data arising out of the same pricing action.
(3)
If the contractor and the Contracting Officer cannot agree as to the existence of defective
cost or pricing data or the amount of adjustment due to defective cost or pricing data, the
Contracting Officer shall set an amount in accordance with this Section, and the contractor may
appeal this decision as a contract controversy under the disputes clause of the contract.
§3-403.07

Price Analysis Techniques.

Price analysis is used to determine if a price is reasonable and acceptable. It involves an
evaluation of the prices for the same or similar items or services. Examples of price analysis
criteria include, but are not limited to:
(a)

price submission of prospective bidders or offerors in the current procurement;

(b)
prior price quotations and contract prices charged by the bidder, offeror, or
contractor for the same or similar items;
(c)

prices published in catalogues or price lists;

(d)

prices available on the open market; and

(e)

in-house estimates of cost.

In making such analysis, consideration must be given to any differing terms and conditions.
§3-403.08

Cost Analysis Techniques.

Cost analysis includes the appropriate verification of cost or pricing data and the use of
this data to evaluate:
(a)

specific elements of costs;

(b)

the necessity for certain costs;

(c)

the reasonableness of amounts estimated for the necessary costs;

(d)

the reasonableness of allowances for contingencies;
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(e)

the basis used for allocation of indirect costs;

(f)
the appropriateness of allocations of particular indirect costs to the proposed
contract; and
(g)
§3-403.09

the reasonableness of the total cost or price.
Evaluations of Cost or Pricing Data.

Evaluations of cost or pricing data should include comparisons of costs and prices of an
offeror's cost estimates with those of other offerors and any independent price and cost estimates
by the Authority. They also shall include consideration of whether such costs are reasonable and
allocable under the pertinent provisions of Chapter 7 (Cost Principles).
§3-403.10

Submission of Substantiating Data.

(1)
Time and Manner. When factual information is requested by the Contracting Officer to
substantiate that the price or cost offered, or some portion of such price or cost, is reasonable, the
offeror shall submit such data to the Contracting Officer prior to beginning price negotiations at
any reasonable time and in any reasonable manner prescribed by the Contracting Officer. Such
information shall either be actually submitted or specifically identified in writing.
(2)
Refusal to Submit Data. A refusal by the offeror to supply the requested information may
be grounds to disqualify the offeror or to defer award pending further review and analysis. In the
event the Contracting Officer decides to enter into the contract without first receiving the requested
information, the Contracting Officer shall make a written determination setting forth the reasons
for the award, which shall be made a part of the procurement file.
Section 3-500 – Types of Contract
§3-501

Types of Contracts.

Subject to the limitations of this Section, any type of contract which will promote the best
interests of the Authority may be used; provided that the use of a cost-plus-a-percentage-of-cost
contract is prohibited. A cost-reimbursement contract may be used only when a determination is
made in writing by the Chief Executive Officer that such contract is likely to be less costly to the
Authority than any other type or that it is impracticable to obtain the supplies, services, or
construction required except under such a contract.
§3-501.01

Permitted Contract Types.

Except for a cost-plus-a-percentage-of-cost contract which is prohibited by Section 3-501
(Types of Contracts), the use of any type of contract is permissible. Permitted contract types
include, but are not limited to, the following:
(a)

Fixed Price Contracts (with contract specified adjustments);

(b)

Firm Fixed-Price Contracts;
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§3-502

(c)

Fixed-price Contracts with Price Adjustment;

(d)

Cost-Reimbursement Contracts;

(e)

Allowable Cost Contracts;

(f)

Cost-Plus-Fixed Fee Contracts;

(g)

Cost Incentive Contracts;

(h)

Fixed-Price Cost Incentive Contracts;

(i)

Cost-Reimbursement Contracts with Cost Incentive Fee;

(j)

Performance Incentive Contracts;

(k)

Time and Materials Contracts;

(l)

Labor Hour Contracts;

(m)

Definite Quantity Contracts;

(n)

Indefinite Quantity Contracts;

(o)

Requirements Contracts;

(p)

Leases; and

(q)

Lease with Purchase Option.
Policy Regarding Selection of Contract Types.

(1)
The selection of an appropriate contract type depends on factors such as the nature of the
supplies, services, or construction to be procured, the uncertainties which may be involved in
contract performance, and the extent to which the Authority or the contractor is to assume the
risk of the cost of performance of the contract. Contract types differ in the degree of
responsibility assumed by the contractor. The objective when selecting a contract type is to
obtain the best value in needed property, services, or construction in the time required and at the
lowest cost or price to the Authority. In order to achieve this objective, the Contracting Officer,
before choosing a contract type, should review those elements of the procurement which directly
affect the cost, time, risk, and profit incentives bearing on the performance. Among the factors
to be considered in selecting any type of contract are:
(a)
the type and complexity of the property, service, or construction item being
procured;
(b)
the difficulty of estimating performance costs, such as the inability of the
Authority to develop definitive specifications, to identify the risks to the contractor
inherent in the nature of the work to be performed, or otherwise to establish clearly the
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requirements of the contract;
(c)

the administrative costs to both parties;

(d)
the degree to which the Authority must provide technical coordination during the
performance of the contract;
(e)
the effect of the choice of the type of contract on the amount of competition to be
expected;
(f)

the stability of material or commodity market prices or wage levels;

(g)

the urgency of the requirement; and

(h)

the length of contract performance.

(2)
The provisions of this Section describe and define the contract types. Any other type of
contract, except cost-plus-a- percentage-of-cost, may be used, provided a Contracting Officer
one level above the procuring Contracting Officer determines in writing that such use is in the
Authority's best interest.
§3-503

Types of Fixed-Price Contracts.

(1)
A fixed-price contract places responsibility on the contractor for the delivery of the
product or the complete performance of the services or construction in accordance with the
contract terms at a price that may be firm or may be subject to contractually specified
adjustments. The fixed-price contract is appropriate and preferred for use when the extent and
type of work necessary to meet Authority requirements reasonably can be specified and the cost
reasonably can be estimated, as is generally the case for construction or standard commercial
products. A fixed-price type of contract is the only type of contract that can be used in
competitive sealed bidding.
(2)
A firm fixed-price contract provides a price that is not subject to adjustment because of
variations in the contractor’s cost of performing the work specified in the contract. It should be
used whenever prices which are fair and reasonable to the Authority can be established at the
outset. Bases upon which firm fixed prices may be established include:
(a)

adequate price competition for the contract;

(b)
comparison of prices in similar prior procurements in which prices were fair and
reasonable;
(c)
establishment of realistic costs of performance by utilizing available cost or
pricing data and identifying uncertainties in contract performance; or
(d)

use of other adequate means to establish a firm price.

(3)
A fixed-price contract with price adjustment provides for variation in the contract price
under special conditions defined in the contract, other than customary provisions authorizing
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price adjustments due to modifications to the work. The formula or other basis by which the
adjustment in contract price can be made shall be specified in the solicitation and the resulting
contract. Adjustment allowed may be upward or downward only or both upward and downward.
Examples of conditions under which adjustments may be provided in fixed-price contracts are:
(a)
changes in the contractor's labor agreement rates as applied to industry or area
wide;
(b)
changes due to rapid and substantial price fluctuation, which can be related to an
accepted index (such as contracts for gasoline and oil); and
(c)

in requirements contracts:
(i)

when a general price change applicable to all customers occurs; or

(ii)
when a general price change alters the base price (such as a change in a
manufacturer's published price list or posted price to which a fixed discount is
applied pursuant to the contract to determine the contract price).
If the contract permits unilateral action by the contractor to bring about the condition under
which a price increase may occur, the contract shall reserve to the Authority the right to reject
the price increase and terminate without cost the future performance of the contract. The
contract also shall require that notice of any such price increase shall be given within such time
prior to its effective date as specified in the contract. These restrictions shall not apply to fixedprice cost incentive contracts and fixed-price performance incentive contracts.
§3-504

Types of Cost-Reimbursement Contracts.

(1)
The cost-reimbursement type contract provides for payment to the contractor of
allowable costs incurred in the performance of the contract as determined in accordance with
Chapter 7 (Cost Principles) of these regulations and as provided in the contract. This type of
contract establishes at the outset an estimated cost for the performance of the contract and a
dollar ceiling which the contractor may not exceed (except at its own expense) without prior
approval or subsequent ratification by the Contracting Officer and, in addition, may provide for
payment of a fee. The contractor agrees to perform as specified in the contract until the contract
is completed or until the costs reach the specified ceiling, whichever first occurs. This type of
contract is appropriate when the uncertainties involved in contract performance are of such
magnitude that the cost of contract performance cannot be estimated with sufficient certainty to
realize economy by use of any type of fixed-price contract. In addition, a cost-reimbursement
contract necessitates appropriate monitoring by Authority personnel during performance so as to
give reasonable assurance that the objectives of the contract are being met. It is particularly
suitable for research, development, and study type contracts.
(2)
A cost-reimbursement type contract may be used only when a Contracting Officer one
level above the procuring Contracting Officer determines in writing that:
(a)
such a contract is likely to be less costly to the Authority than any other type or
that it is impracticable to obtain otherwise the property, services, or construction;
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(b)
the proposed contractor's accounting system will permit timely development of all
necessary cost data in the form required by the specific contract type contemplated; and
(c)
the proposed contractor's accounting system is adequate to allocate costs in
accordance with generally accepted accounting principles.
(3)
A cost contract provides that the contractor will be reimbursed for allowable costs incurred
in performing the contract but will not receive a fee.
(4)
A cost-plus-fixed-fee contract is a cost-reimbursement type contract which provides for
payment to the contractor of an agreed fixed fee in addition to reimbursement of allowable
incurred costs. The fee is established at the time of contract award and does not vary whether or
not the actual cost of contract performance is greater or less than the initial estimated cost
established for such work. Thus, the fee is fixed but not the contract amount because the final
contract amount will depend on the allowable costs reimbursed. The fee is subject to adjustment
only if the contract is modified to provide for an increase or decrease in the scope of work
specified in the contract. The cost-plus-fixed-fee contract can be either a Completion Form or
Term Form.
(a)
The Completion Form is one which describes the scope of work to be done as a
clearly defined task or job with a definite goal or target expressed and with a specific
end-product required. This form of contract normally requires the contractor to complete
and deliver the specified end-product (in certain instances, final report of research
accomplishing the goal or target) as a condition for payment of the entire fixed-fee
established for the work and within the estimated cost if possible; however, in the event
the work cannot be completed within the estimated cost, the Authority can elect to
require more work and effort from the contractor without increase in fee, provided it
increases the estimated cost.
(b)
The Term Form is one which describes the scope of work to be done in general
terms and which obligates the contractor to devote a specified level of effort for a stated
period of time. Under this form, the fixed fee is payable at the termination of the agreed
period of time upon certification that the contractor has exerted the level of effort specified
in the contract in performing the work called for, and that such performance is considered
satisfactory by the Authority.
(c)
The Completion Form of contract, because of differences in obligation assumed
by the contractor, is to be preferred over the Term Form whenever the work itself or
specific milestones can be defined with sufficient precision to permit the development of
estimates within which prospective contractors reasonably can be expected to complete
the work. A milestone is a definable point in a program when certain objectives can be
said to have been accomplished.
(d)
In no event should the Term Form of contract be used unless the contractor is
obligated by the contract to provide a specific level-of-effort within a definite period of
time.
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§3-505

Cost Incentive Contracts.

(1)
A cost incentive type of contract provides for the reimbursement to the contractor of
allowable costs incurred up to the ceiling amount and establishes a formula whereby the contractor
is rewarded for performing at less than target cost (that is, the parties' agreed best estimate
of the cost of performing the contract) or is penalized if it exceeds target cost. The profit or
fee under such a contract will vary inversely with the actual, allowable costs of performance and,
consequently, is dependent on how effectively the contractor controls cost in the performance
of the contract.
(2)
In a fixed-price cost incentive contract, the parties establish at the outset a target cost, a
target profit (that is, the profit which will be paid if the actual cost of performance equals the
target cost), a formula which provides a percentage increase or decrease of the target profit
depending on whether the actual cost of performance is less than or exceeds the target cost, and a
ceiling price. After performance of the contract, the actual cost of performance is arrived at
based on the total incurred allowable costs as determined in accordance with Chapter 7 (Cost
Principles) of these regulations and as provided in the contract. The final contract price then is
established in accordance with the formula using the actual cost of performance. The final
contract price may not exceed the ceiling price. The contractor is obligated to complete
performance of the contract, and, if actual costs exceed the ceiling price, the contractor suffers a
loss.
(3)
In a cost-reimbursement contract with cost incentive fee, the parties establish at the outset
a target cost; a target fee; a formula for increase or decrease of fee depending on whether actual
cost of performance is less than or exceeds the target cost; the maximum and minimum fee
limitations; and a cost ceiling which represents the maximum amount which the Authority is
obligated to reimburse the contractor. The contractor continues performance until the work is
complete or costs reach the ceiling specified in the contract, including any modification thereof,
whichever first occurs. After performance is complete or costs reach the ceiling, the total
incurred, allowable costs reimbursed in accordance with Chapter 7 (Cost Principles) of these
regulations and as provided in the contract are applied to the formula to establish the incentive
fee payable to the contractor.
(4)
Prior to entering into any cost incentive contract, the Contracting Officer shall make the
written determination regarding the proposed contractor's accounting system. Prior to entering
any cost-reimbursement contract with cost incentive fee, the written determination with
justification shall be made.
§3-506

Performance Incentive Contracts.

In a performance incentive contract, the parties establish at the outset a pricing basis for
the contract (i.e., cost reimbursement or fixed price), performance goals, and a formula which
varies the profit or the fee if the specified performance goals are exceeded or not met. For
example, early completion may entitle the contractor to a bonus while late completion may
entitle the Authority to a price decrease.
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§3-507

Time and Materials and Labor Hour Contracts.

(1)
Time and materials contracts provide an agreed basis for payment for materials supplied
and labor performed. Such contracts shall, to the extent possible, contain a stated ceiling or an
estimate that shall not be exceeded without prior approval by the Authority and shall be entered
into only after the Contracting Officer determines in writing that:
(a)
Authority representatives have been assigned to closely monitor the performance
of the work; and
(b)
in the circumstances, it would not be practicable to use any other type of contract
to obtain needed property, services, or construction in the time required and at the lowest
cost or price to the Authority.
(2)
A labor hour contract provides only for the payment of labor performed. It shall contain
the same ceiling as provided in Subsection (1), above. Prior to the award of such contract, the
Contracting Officer shall make the determination as required in Subsection (1), above.
(3)
Time and materials and labor hour contracts are not preferred contracting methods.
When used, the Contracting Officer shall make a written determination setting forth the reasons
why other contracting methods cannot be used.
§3-508

Definite and Indefinite Quantity Contracts.

(1)
A definite quantity contract is a fixed-price contract that provides for delivery of a
specified quantity of supplies or services either at specified times or when ordered.
(2)
An indefinite quantity contract is a contract for an indefinite amount of supplies or
services to be furnished at specified times, or as ordered, that establishes unit prices of a fixedprice type. Generally, an approximate quantity or the best information available as to quantity is
stated in the solicitation. The contract shall provide a minimum quantity the Authority is
obligated to order and may also provide for a maximum quantity provision that limits the
Authority's right to order.
(3)
A requirements contract is an indefinite quantity contract for supplies or services that
obligates the Authority to order all its actual requirements for such supplies or services during a
specified period of time. For information, a realistic estimated total quantity shall be stated in
the solicitation and the resulting contract; however, this estimate is not a representation to an
offeror that the total quantity will be required or ordered. For the protection of the Authority and
the contractor, requirements contracts shall include the following:
(a)
a provision which requires the Authority to order its actual requirements of the
supplies or services covered (however, the Authority must reserve in the solicitation and
in the resulting contract the right to take bids separately if a particular quantity
requirement arises which exceeds the Authority's normal requirements or an amount
specified in the contract);
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(b)

two exemptions from ordering under the contract when:
(i)
a Contracting Officer one level above the procuring Contracting Officer
approves a finding that the supplies or service available under the contract will
not meet a nonrecurring, special need of the Authority; or
(ii)
supplies produced or services are performed incidental to the Authority's
own programs.

§3-509

Leases.

(1)
A lease is a contract for the use of equipment or other property under which title will not
pass to the Authority at any time. Section 3-510 (Option Provisions) applies to a lease with a
purchase option where title may pass to the Authority.
(2)

§3-510

A lease may be entered into provided:
(a)

it is in the best interest of the Authority;

(b)

all conditions for renewal and costs of termination are set forth in the lease; and

(c)

the lease is not used to circumvent normal procurement procedures.
Option Provisions.

(1)
Justification Required for Inclusion of Options in Procurements. Purchase options may
not be included in Authority procurements unless the Contracting Officer determines in writing
that there is a bona fide need.
(2)
Evaluating Option Pricing Prior to Contract Awards. In soliciting bids or proposals that
contain option pricing, the Authority shall evaluate bids or proposals for any option quantities or
periods contained in the solicitation if the Authority intends to exercise the options after contract
award.
(3)
Contract Provision. When a contract is to contain an option for renewal, extension, or
purchase, notice of such provision shall be included in the solicitation. Exercise of the option is
always at the Authority discretion only, and not subject to agreement or acceptance by the
contractor.
(4)
Exercise of Option in Existing Contracts. Before exercising any option for renewal,
extension, or purchase, the Contracting Officer shall
(a)
ascertain whether a competitive procurement is practical, in terms of pertinent
competitive and cost factors, and would be more advantageous to the Authority than
renewal or extension of the existing contract; and
(b)
determine in writing that the option pricing is better than prices available in the
market, or that when it intends to exercise the option, the option is more advantageous.
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(5)
Lease with Purchase Option. A purchase option in a lease may be exercised only if the
lease containing the purchase option was awarded under competitive sealed bidding or
competitive sealed proposals, or the leased supply or facility is the only supply or facility that
can meet the Authority’s requirements, as determined in writing by an officer above the level of
the Contracting Officer. Before exercising such an option the Contracting Officer shall:
(a)

investigate alternative means of procuring comparable supplies or facilities; and

(b)
compare estimated costs and benefits associated with the alternative means and
the exercise of such option, for example, the benefit of buying new state-of-the-art
equipment compared to the estimated, initial savings associated with exercise of a
purchase option.
(6)
Exercise of Options Held by Another Public Entity. The Authority may use contract
options held by another public entity provided the Contracting Officer determines in writing that
the terms and conditions of the option are substantially similar to the terms and conditions of the
option as stated in the original contract at the time it was awarded and all other option reviews
above have are met.
(7)
Five Year Contract Limitation on Rolling Stock. The Authority may enter into a multiyear contract to purchase rolling stock, with an option not exceeding five (5) years to buy
additional rolling stock or replacement parts, however, the Authority may not exercise that
option later than five (5) years after the date of its original contract.
(8)
Awards Treated as Sole Source Procurements. The following actions constitute sole
source awards:
(a)
Failure to Evaluate Options Before Awarding the Underlying Contract. If a
contract has one or more options and those options were not evaluated as part of the
original contract award, exercising those options after contract award will result in a “sole
source award”.
(b)
Negotiating a Lower Option Price. Exercising an option after the recipient has
negotiated a lower or higher price will also result in a “sole source award” unless that
price can be reasonably determined from the terms of the original contract, or that price
results from federal or state actions that can be reliably measured, such as changes in
federal prevailing labor rates, for example.
§3-511

Approval of Accounting System.

Rules shall be issued requiring that contractors submit appropriate documentation prior to
the award of contracts in which the Authority agrees to reimburse costs, confirming that:
(a)
the proposed contractor's accounting system will permit timely development of all
necessary cost data in the form required by the specific contract type contemplated; and
(b)
the proposed contractor's accounting system is adequate to allocate costs in
accordance with generally accepted accounting principles.
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§3-512

Multi-Year Contracts.

§3-512.01

General.

(1)
Specified Period. Unless otherwise provided by law, a contract for supplies or services
may be entered into for any period of time deemed to be in the best interests of the Authority
provided the term of the contract and conditions of renewal or extension, if any, are included in
the solicitation and funds are available for the first fiscal period at the time of contracting.
Payment and performance obligations for succeeding fiscal periods shall be subject to the
availability and appropriation of funds therefor.
(2)

Use. A multi-year contract is authorized where:
(a)
estimated requirements cover the period of the contract and are reasonably firm
and continuing; and
(b)
such a contract will serve the best interests of the Authority by encouraging
effective competition or otherwise promoting economies in Authority procurement.

(3)
Cancellation Due to Unavailability of Funds in Succeeding Fiscal Periods. When funds
are not appropriated or otherwise made available to support continuation of performance in a
subsequent fiscal period, the contract shall be cancelled and the contractor shall be reimbursed
for the reasonable value of any non-recurring costs incurred but not amortized in the price of the
supplies or services delivered under the contract. The cost of cancellation may be paid from any
appropriations available for such purposes.
§3-512.02
(1)

Multi-Year Contract Procedure.

Solicitation. The solicitation shall state:
(a)

the amount of supplies or services required for the proposed contract period;

(b)
that a unit price shall be given for each supply or service, and that such unit prices
shall be the same throughout the contract (except to the extent price adjustments may be
provided in the solicitation and resulting contract);
(c)
that the multi-term contract will be cancelled only if funds are not appropriated or
otherwise made available to support continuation of performance in any fiscal period
succeeding the first; however, this does not affect either the Authority’s rights or the
contractor's rights under any termination clause in the contract;
(d)
that the Contracting Officer must notify the contractor on a timely basis that the
funds are, or are not, available for the continuation of the contract for each succeeding
fiscal period;
(e)

whether bidders or offerors may submit prices for:
(i)

the first fiscal period only;
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(ii)

the entire time of performance only; or

(iii)

both the first fiscal period and the entire time of performance;

(f)
that a multi-term contract may be awarded and how award will be determined
including, if prices for the first fiscal period and entire time of performance are submitted,
how such prices will be compared; and
(g)
that, in the event of cancellation as provided in this Section, the contractor will be
reimbursed the unamortized, reasonably incurred, nonrecurring costs.
(2) Award. Award shall be made as stated in the solicitation and permitted under the source
selection method utilized. Care should be taken when evaluating multi-term prices against
prices for the first fiscal period that award on the basis of prices for the first period does not
permit the successful bidder or offeror to "buy in", that is, give such bidder or offeror an undue
competitive advantage in subsequent procurements.
(3)

Cancellation.
(a)
"Cancellation," as used in multi-term contracting, means the cancellation of the
total requirements for the remaining portion of the contract because funds were not
appropriated or otherwise made available. The contract for the first fiscal period shall not
be cancelled. Cancellation results when the Contracting Officer:
(i)
notifies the contractor of non-availability of funds for contract
performance for any fiscal period subsequent to the first; or
(ii)
fails to notify the contractor by the date set forth in the contract, unless the
parties agree to extend such date, that funds are available for performance of the
succeeding fiscal period and funds which may be used for the contract have not
been appropriated or otherwise made available.
(b)
These provisions on cancellation of multi-term contracts do not limit the rights of
the Authority or the contractor under any termination clause of the contract if the contract
is terminated pursuant to that clause rather than cancelled as provided in this Subsection.

§3-513

Incremental Award.

(1) General. An incremental award is an award of portions of a definite quantity
requirement to more than one contractor. Each portion is for a definite quantity and the sum of
the portions is the total definite quantity required. An incremental award may be used only
when awards to more than one bidder or offeror for different amounts of the same item are
necessary to obtain the total quantity or the required delivery.
(2) Intent to Use. If an incremental award is anticipated prior to issuing a solicitation, the
Authority shall reserve the right to make such an award and the criteria for award shall be stated
in the solicitation.
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(3) Determination Required. The Contracting Officer shall make a written determination
setting forth the reasons for the incremental award, which shall be made a part of the
procurement file.
§3-514

Multiple Award.

(1) General. A multiple award is an award of an indefinite quantity contract for one or more
similar supplies or services to more than one bidder or offeror when the Authority is obligated
to order all of its actual requirements for the specified supplies or services from those
contractors.
(2) Limitations on Use. A multiple award may be made when award to two or more bidders
or offerors for similar products is necessary for adequate delivery, service, or product
compatibility. Any multiple award shall be made in accordance with the provisions of Section
3-202 (Competitive Sealed Bidding), Section 3-203 (Competitive Sealed Proposals), Section 3204 (Small Purchases), and Section 3-206 (Emergency Procurements), as applicable. Multiple
awards shall not be made when a single award will meet the Authority’s needs without sacrifice
of economy or service.
(3) Contract and Solicitation Provisions. All eligible users of the contract shall be named in
the solicitation, and it shall be mandatory that the actual requirements of such users that can be
met under the contract be obtained in accordance with the contract, provided, that the:
(a)
Authority shall reserve the right to take bids separately if a particular quantity
requirement arises which exceeds its norm or an amount specified in the contract;
(b)
Authority shall reserve the right to take bids separately if the Contracting Officer
approves a finding that the supply or service available under the contract will not meet a
nonrecurring special need of the Authority; and
(c)
contract shall allow the Authority to procure supplies produced, or services
performed, incidental to the Authority’s own programs, such as industries of correctional
institutions, when such supplies or services satisfy the need.
(4) Intent to Use. If a multiple award is anticipated prior to issuing a solicitation, the
Authority shall reserve the right to make such an award and the criteria for award shall be stated
in the solicitation.
Determination Required. The Contracting Officer shall make a written determination setting
forth the reasons for a multiple award, which shall be made a part of the procurement file.
Section 3-600 – Inspection of Plant and Audit of Records
§3-601

Right to Inspect Plant.

The Authority may, at reasonable times, inspect the part of the plant or place of business
of a contractor or any subcontractor which is related to the performance of any contract awarded
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or to be awarded by the Authority.
§3-602

Right to Audit Records.

(1)
Audit of Cost or Pricing Data. The Authority may, at reasonable times and places, audit
the books and records of any person who has submitted data in substantiation of offered prices
pursuant to Section 3-403 (Substantiation of Offered Prices) to the extent that such books and
records relate to that data. Any person who receives a contract, change order, or contract
modification for which such data is required, shall maintain such books and records that relate to
such cost or pricing data for three (3) years from the date of final payment under the contract,
unless a shorter period is otherwise authorized in writing.
(2)
Contract Audit. The Authority shall be entitled to audit the books and records of a
contractor or any subcontractor under any negotiated contract or subcontract other than a firm
fixed-price contract to the extent that such books and records relate to the performance of such
contract or subcontract. Such books and records shall be maintained by the contractor for the
retention period of not less than three (3) years or longer (as may be provided by state or federal
laws or regulation) and calculated from the date of final payment under the prime contract and by
the subcontractor for the same period for subcontracts.
Section 3-700 – Determinations and Reports
§3-701

Finality of Determinations.

The determinations required by Section 3-202 (Competitive Sealed Bidding, Correction
or Withdrawal of Bids; Cancellation of Awards), Section 3-203 (Competitive Sealed Proposals,
Conditions for Use), Section 3-203 (Competitive Sealed Proposals, Award), Section 3-205 (Sole
Source Procurement), Section 3-206 (Emergency Procurements), Section 3-207 (Special
Procurements), Section 3-401 (Responsibility of Bidders and Offerors, Determination of
Nonresponsibility), Section 3-403 (Substantiation of Offered Prices), Section 3-501 (Types of
Contracts), Section 3-510 (Approval of Accounting System), Section 3-511 (Multi-Year
Contracts, Use) and Section 5-103 (Choice of Project Delivery Methods) are final and conclusive
unless they are clearly erroneous, arbitrary, capricious, or contrary to law.
§3-702

Reporting of Anticompetitive Practices.

When for any reason collusion or other anticompetitive practices are suspected among
any bidders or offerors, a notice of the relevant facts shall be transmitted to the appropriate
federal, state, local or law enforcement officials.
§3-703

Retention of Procurement Records.

All procurement records shall be retained and disposed of in accordance with records
retention guidelines and schedules prescribed by law or regulations.
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Section 3-800 – Contract Administration System
§3-801

Procurement and Contract Files.

(1)
General Content and Responsibility. The Contracting Officer shall maintain procurement
and contract files that reflect the actions taken and decisions made by the Authority, including
the rationale therefore, in conducting procurements and administering contracts, including matters
which may result in controversy or dispute. These files shall be maintained by the Procurement
Department.
(2)
Procurement File Documentation. The documentation maintained in a procurement file
shall detail the history of the procurement through award of contract and should include, at a
minimum, the:
(a)

rationale for the method of procurement;

(b)

selection of the contract type;

(c)

reasons for selection or rejection of the contractor; and

(d)

basis for the contract price, including independent cost estimates.

(3)
Contract File Documentation. The documentation in the contract file shall detail the
history of the contract through contract close out. The contract file shall be maintained by the
Procurement Department and serve as the “official” file. It should include documentation
sufficient to demonstrate the contractor’s adherence to the terms of the contract and demonstrate
that the Authority is following good administrative practice and sound business judgment in
settling all contractual and administrative issues arising during contract performance. The contract
file should include, at a minimum:
(a)

the executed contract and Notice of Award;

(b)
performance and payment
correspondence with any sureties;

bonds,

bond-related

documentation,

and

(c)

contract-required insurance documentation;

(d)

post-award (pre-performance) correspondence from or to the contractor or others;

(e)

Notice to Proceed;

(f)
approvals or disapprovals of contract submittals required by the contract and
requests for waivers or deviations from contractual requirements;
(g)
modifications or changes to contracts including the rationale for the change, change
orders issued, and documentation reflecting any time and or increases to or decreases
from the contract price or time extensions provided as a result of those modifications;
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(h)
documentation regarding settlement of claims and disputes including, as
appropriate, results of audit and legal reviews of the claims and approval by the proper
authority (i.e., Board of Directors, Chief Executive Officer, etc.) of the settlement amount;
(i)
documentation regarding stop work and suspension of work orders and termination
actions (convenience, as well, as default); and
(j)

release of claims and documentation relating to contract closeout.
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CHAPTER 4 – SPECIFICATIONS
Section 4-100 – Purpose, Policies, Authority and Duties
§4-101

Purpose.

(1)
These policies set standards for the preparation, maintenance, and content of specifications
for supplies, services, and construction required by the Authority.
(2)
The purpose of a specification is to serve as a basis for obtaining a supplies, service, or
construction adequate and suitable for the Authority's needs in a cost effective manner taking
into account, to the extent practicable, the costs of ownership and operation as well as initial
acquisition costs.
§4-102

Policies for Specifications Preparation.

(1)
It is a policy of the Authority that specifications be drafted with the objective of clearly
and accurately describing the Authority’s requirements for the supplies, services and construction
to be procured.
(2)
In competitive procurements, specifications may not contain features that unduly restrict
competition, nor be exclusionary, discriminatory, or in violation of laws or regulations, and must
be written in a manner that encourage full and open competition.
(3)
Specifications shall, to the extent practicable, emphasize functional or performance
criteria while limiting design or other detailed physical descriptions to those necessary to meet
the needs of the Authority. It is recognized, however, that the preference for use of functional or
performance specifications is primarily applicable to the procurement of supplies and services
and not for the procurement of supply-type items for a construction project.
(4)
It is the general policy of the Authority to procure standard commercial products and
services whenever practicable. In developing specifications, accepted commercial standards
shall be used and unique requirements shall be avoided, to the extent practicable.
(5)
When it is impractical or uneconomical to write a clear and accurate specification of the
supplies or services to be procured, a “brand name or equal” description may be used to define
the performance or other salient characteristics of the supply or service sought. The specific
features or essential characteristics of the named brand which must be met by offerors of “an
equal” proposal must be clearly stated in the specification.
(6)
When there will be no substantial conflict of interest and it is otherwise in the best
interest of the Authority, a contract may be entered into to prepare specifications for the
Authority's use in the procurement of supplies, services, or construction.
(7)
In an emergency under Section 3-206 (Emergency Procurements), any necessary
specifications may be utilized without regard to provisions of this Chapter.
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§4-103
(1)

Authority and Duties.
The Chief Executive Officer or his designee shall be responsible for:
(a)
monitoring the use of specifications for supplies, services, and construction
required by the Authority;
(b)
ensuring that specifications are completed in a sufficient time in advance of the
Authority's requirements to permit selection and implementation of the appropriate
procurement method;
(c)
maintaining a contract administration system to ensure that contractors comply
with specifications; and
(d)
acquiring specification writing services from sources outside of the Authority if
the Authority lacks qualified personnel to write its own specifications.

(2)
The Procurement Department shall review specifications to be used in procurements to
determine that they meet the policies specified above.
Section 4-200 – Procedures
§4-201

General.

(1)
This Section applies to all persons who may prepare a specification for the Authority's
use. A specification may provide alternate descriptions of supplies, services, or construction
where two or more design, functional, or performance criteria will satisfactorily meet the
Authority's requirements. Specifications should not include any solicitation or contract term or
condition such as a requirement for time or place of bid opening, time of delivery, payment,
liquidated damages, or qualification of bidders.
(2)
This Subsection covers brand name or equal specifications and shall apply whenever
brand names are used in specifications, except as specified below.
§4-202

Brand Name or Equal Specifications.

(1)
Brand name or equal specifications may be prepared to be used when the Contracting
Officer determines in writing that:
(a)
no specification for a common or general use item or qualified products list is
available;
(b)
time does not permit the preparation of another form of specification, not
including a brand name specification;
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(c)
the nature of the product or the nature of the Authority's requirements makes use
of a brand name or equal specification suitable for the procurement;
(d)
when it is uneconomical to write a clear and accurate specification for the
supplies or services to be acquired; or
(e)

use of a brand name or equal specification is in the Authority's best interest.

(2)
Brand name or equal specifications shall seek to designate three (3) or as many different
brands as are practicable as "or equal" references and shall further state that substantially
equivalent products to those designated will be considered for award. Brand name or equal
specifications shall include a description of the particular design, functional, or performance
characteristics which are required to meet the needs of the Authority.
(3)
Where a brand name or equal specification is used in a solicitation, the solicitation shall
contain explanatory language that the use of a brand name is for the purpose of describing the
standard of quality, performance, and characteristics desired and is not intended to limit or
restrict competition.
(4)
A brand name specification is restrictive and may be used only when the Contracting
Officer makes a written determination that only the identified brand name item or items will
satisfy the Authority's needs. The Contracting Officer shall seek to identify sources from which
the designated brand name item or items can be obtained and shall solicit such sources to achieve
whatever degree of competition is practicable.
§4-203

Design and Performance Specifications.

(1)
Specifications detailing the manner or method of performance are often treated as design
specifications. Contrasted with these are performance specifications, which leave the details of
performance, and the details of design, to the contractor's discretion.
(2)
Design specifications may be used when the Authority takes ownership and responsibility
for design and related omissions, errors, and deficiencies in the specifications and drawings
(there is an implied warranty that the detailed designs or processes will result in an end item
which functions as required).
(3)
Performance specifications may be used when the specification sets forth an objective or
end result to be achieved and describe technical requirements in terms of “functions to be performed
or performance required, including the range of acceptable characteristics or minimum acceptable
standards”. When performance specifications are used, the contractor shall be held responsible for
selecting the means of accomplishing the task and assumes responsibility for its selection.
(4)
Performance specifications are preferred for use. Detailed product specifications should be
avoided if at all possible.
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§4-204

Qualified Products List.

A qualified products list is a listing of products that have been tested and found to satisfy
all of the specified requirements. It may be developed when testing or examination of the
supplies or construction prior to issuance of the solicitation is desirable or necessary in order to
best satisfy the Authority's requirements. When developing a qualified products list, a
representative group of potential suppliers shall be solicited in writing to submit products for
testing or examination to determine acceptability for inclusion on a qualified products list. Any
potential supplier, even though not solicited, may offer its products for consideration. Inclusion
on a qualified products list shall be based on results of tests or examinations conducted in
accordance with prior published requirements. Except as otherwise provided by law or
regulation, information provided by the supplier will be kept confidential when requested in
writing by the supplier. However, test results used in formulating qualified products lists shall
be made public but in a manner so as to protect the confidentiality of the identity of the
competitors by, for example, using numerical designations.
§4-205

Full and Open Competition – Nonrestrictive Specifications.

(1)
All specifications shall be written in such a manner as to describe the requirements to be
met, without having the effect of unduly restricting competition or exclusively requiring a
proprietary supply, service, or construction, or procurement from a sole source, unless no other
manner of description will suffice. In that event, a written determination shall be made that it is
not practicable to use a less restrictive specification.
(2)
It is the general policy of the Authority to ensure that contract changes are within the
general scope of the contract.
§4-206

Specifications and Procurement Methods.

(1)
Where the supplies or services to be acquired are described in a performance or functional
specification, or if described in detailed technical specifications, the competitive sealed proposals
method of procurement should be used
(2)
Generally, where a complete, adequate, precise, and realistic specification, the competitive
sealed bidding method of procurement should be used

§4-207

Specifications Prepared by Others.

(1)
The requirements of this Chapter 4 shall apply to all specifications prepared by other than
Authority personnel, including, but not limited to, those prepared by consultants, architects,
engineers, designers, and other draftsmen. Contracts for the preparation of specifications by other
than Authority personnel shall require the specification writer to adhere to these requirements.
(2)
When using specifications prepared by other than Authority personnel, the Authority should
take appropriate steps to prevent or mitigate organizational conflicts of interest that would result in
conflicting roles that might bias a contractor’s judgment or would result in unfair competitive
advantage.
Page 72 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
CHAPTER 5 – PROCUREMENT OF INFRASTRUCTURE FACILITIES AND
SERVICES
Section 5-100 - Contracting for Infrastructure Facilities and Services
§5-101

Project Delivery Methods Authorized.

(1)
The following project delivery methods are authorized for procurements relating to the
design, construction, routine operation, routine repair, and routine maintenance of infrastructure
facilities and services:
(a)

design-bid-build (including construction management at-risk);

(b)

operations and maintenance;

(c)

design-build;

(d)

design-build-operate-maintain; and

(e)

design-build-finance-operate-maintain.

(2)
Participation in a report or study that is subsequently used in the preparation of design
requirements for a project shall not disqualify a firm from participating as a member of a
proposing team in a design-build, design-build-operate-maintain, or design-build-financeoperate-maintain procurement unless such participation would provide the firm with a substantial
competitive advantage or some other organizational conflict of interest exists.
§5-102

Source Selection Methods Assigned to Project Delivery Methods.

(1)
Scope. This Section specifies the source selection methods applicable to procurements for
the project delivery methods identified in this Section, except as provided in Chapter 3 (Small
Purchases, Sole Source Procurement, Emergency Procurements and Special Procurements).
(2)

Design-bid-build (and Construction Management At-Risk).
(a)
Design. Architectural and Engineering Services. The qualifications based
selection process set forth in Section 5-104 (Architectural and Engineering Services)
shall be used to procure architectural and engineering services in design-bid-build
procurements.
(b)
Construction. Competitive sealed bidding shall be used to procure construction in
design-bid-build procurements, except the use of competitive sealed proposals is
authorized to procure construction management at-risk services.
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(3)
Operations and maintenance. Contracts for operations and maintenance shall be procured
using the procurement methods set forth in Sections 3-202 through 3-206 (Methods of Source
Selection).
(4)
Design-build. Contracts for design-build shall be procured by competitive sealed
proposals, except where the Contracting Officer determines in writing that another procurement
method would be more advantageous to the Authority.
(5)
Design-build-operate-maintain. Contracts for design-build-operate-maintain shall be
procured by competitive sealed proposals.
(6)
Design-build-finance-operate-maintain. Contracts
maintain shall be procured by competitive sealed proposals.
§5-103

for

design-build-finance-operate-

Choice of Project Delivery Methods.

(1)
Before choosing the construction contracting method to be used, a careful assessment
must be made of requirements the project must satisfy and those other characteristics that would
be desirable. In addition to those set forth in Subsections (2) and (3) below, some of the factors
to consider are the:
(a)

date the project must be ready to be occupied;

(b)

type of project;

(c)
extent to which the Authority's requirements and the ways in which they are to be
met are known;

(2)

(d)

location of the project and whether a contractor's site may be used; and

(e)

size, scope, complexity, and economics of the project.

The following factors relating to the Authority's resources should be considered:
(a)
the amount and type of financing available for the project, including whether the
budget is fixed or flexible, and the source of funding (for example, general or special
authorization, federal assistance monies, or bonds);
(b)
a realistic appraisal of the qualifications and experience the Authority's personnel
can bring to the project and, of equal importance, how much time such personnel
can devote to the project; and
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(c)
the availability of outside consultants may be considered (such consultants may
be able to handle tasks and supply valuable expertise otherwise unavailable to the
Authority).
(3)
Choice of the proper construction contracting method entails not only the internal
examination described in this Section but must take into account the characteristics, experience,
and availability of the contractors who can work on the project. The design firms the Authority
may contract with to prepare the plans and specifications must be evaluated as a group to
determine whether they can efficiently divide the work into specialty packages, if multiple prime
contractors are to be used, or if the project can be designed in phases appropriate to use of
phased design and construction. Prospective construction contractors also must be appraised as
a group to determine whether they have the capability and willingness to bid on the construction
project as designed and as required by the contracting method chosen. Similarly, if the contracting
method involves use of consultants, an evaluation of the availability of qualified consultants
also should be made. If the design-build method or some variation of it is considered, availability
of firms capable of both designing and constructing the facility must be ascertained. In respect
to all of the potential contractors, it is important to consider the amount of competition currently
in the market for the particular type of contract and whether a price can be obtained that is fair
and reasonable when considered together with the benefit to the Authority potentially obtainable
from such a contract.
(4)
The Contracting Officer is responsible for selecting an appropriate project delivery method
for each project.
(5)
Bond, insurance, and other security provisions shall be included in procurements where
appropriate.
(6)
The Contracting Officer shall execute and include in the contract file a written statement
setting forth the facts which led to the selection of a particular project delivery method for each
project.
§5-104

Architectural and Engineering Services.

(1)
Policy. It is the policy of the Authority to negotiate contracts for Architectural and
Engineering Services on the basis of demonstrated competence and qualification for the type of
services required, and at fair and reasonable prices.
(2)
Architectural and Engineering Selection Committee. In the procurement of architectural
and engineering Services, the Contracting Officer shall encourage firms engaged in the lawful
practice of their profession to submit a statement of qualifications and performance data. A
Selection Committee for architectural and engineering services contracts shall be established by
the Contracting Officer. The Selection Committee shall evaluate current statements of
qualifications and performance data, together with those that may be submitted by other firms
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regarding the proposed contract. The Selection Committee shall conduct discussions with no
less than three (3) firms regarding the contract and the relative utility of alternative methods of
approach for furnishing the required services, and then shall select therefrom, in order of
preference, based upon criteria established and published by the Selection Committee, no less
than three (3) of the firms deemed to be the most highly qualified to provide the services
required.
(3)

Negotiation.
(a)
The Contracting Officer shall negotiate a contract with the highest qualified firm
for Architectural and Engineering Services at compensation which the Contracting
Officer determines in writing to be fair and reasonable. In making this decision, the
Contracting Officer shall take into account the estimated value, the scope, the
complexity, and the professional nature of the services to be rendered. For any lumpsum or cost-plus-a-fixed-fee professional service contract over the threshold specified in
Section 287.055, Florida Statutes, the Authority shall require the firm receiving the award
to execute a truth-in-negotiation certificate stating that wage rates and other factual unit
costs supporting the compensation are accurate, complete, and current at the time of
contracting. Any professional service contract under which such a certificate is required
must contain a provision that the original contract price and any additions thereto will be
adjusted to exclude any significant sums by which the agency determines the contract
price was increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such contract adjustments must be made within one year following
the end of the contract.
(b)
If the Contracting Officer is unable to negotiate a satisfactory contract with the
firm considered to be the most qualified at a price the Contracting Officer determines to
be fair and reasonable, negotiations with that firm shall be formally terminated. The
Contracting Officer shall then undertake negotiations with the second most qualified
firm. Failing accord with the second most qualified firm, the Contracting Officer shall
formally terminate negotiations. The Contracting Officer shall then undertake
negotiations with the third most qualified firm. Should the Contracting Officer be unable
to negotiate a contract at a fair and reasonable price with any of the selected firms, the
Contracting Officer shall select additional firms in order of their competence and
qualifications, and the Contracting Officer shall continue negotiations in accordance with
this Section until an agreement is reached or there are no qualified firms remaining in the
competition.

(4)
Prohibition Against Contingent Fees. Each contract entered into by the Authority for
professional services must contain a prohibition against contingent fees that complies with Section
287.055(6), Florida Statutes.

Page 76 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
§5-105

Enterprise Information Technology Infrastructure Platform

HART has implemented an Enterprise Information Technology Infrastructure Platform that will support the
Agency’s future technology growth. The Agency has invested a substantial amount of funding in the platform
and replacing it would be cost prohibitive. Contracts for all equipment or services for the Enterprise
Infrastructure Platform shall require a standardized brand justification signed by one level higher than the
Director of Procurement and Contracts Administration.
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Section 5-200 - Bonds, Insurance, Guarantees
§5-201

Bid Guarantee.

(1)
Requirement for Bid Guarantees. Bid guarantees shall be in an amount equal to at least
five percent (5%) of the amount of the bid for all construction contracts in excess of amounts
established by applicable federal or state law or regulation. The “bid guarantee” must consist of
a firm commitment such as a bid bond provided by a surety authorized to do business in the State
of Florida, certified check, or other negotiable instrument accompanying a bid to ensure that the
bidder will honor its bid upon acceptance. Nothing herein prevents the requirement of such
bonds on such contracts under the amount established by regulation when the circumstances
warrant.
(2)
Rejection of Bids for Noncompliance with Bid Guarantee Requirements. When the
Invitation for Bids requires a guarantee, noncompliance requires that the bid be rejected unless, it
is determined that the bid fails to comply in a non-substantial manner with the bid guarantee
requirements when:
(a)

only one bid is received and there is not sufficient time to rebid the contract;

(b)
the amount of the bid guarantee submitted, though less than the amount required
by the Invitation for Bids, is equal to or greater than the difference in the price stated in
the next higher acceptable bid; or
(c)
the bid guarantee becomes inadequate as a result of the correction of a mistake in
the bid or bid modification, if the bidder increases the amount of guarantee to required
limits within forty-eight (48) hours after the bid opening.
(3)
Withdrawal of Bids. After bids are opened, they shall be irrevocable for the period
specified in the Invitation for Bids. If a bidder is permitted to withdraw its bid before award, or
is excluded from the competition before award, no action shall be made against the bidder or the
bid guarantee.
§5-202

Contract Performance and Payment Bonds.

(1)
When Required – Amounts. When a construction, design-build, design-build-operatemaintain, or design-build-finance-operate-maintain contract is awarded in excess of amounts
established by applicable federal or state law or regulation for bonding, the following bonds or
guarantees shall be delivered to the Authority and shall become binding on the parties upon the
execution of the contract:
(a)
Performance Bond. A performance bond satisfactory to the Authority, executed
by a surety company authorized to do business in the State of Florida or otherwise
secured in a manner satisfactory to the Authority, in an amount equal to 100% of the
contract price. A performance bond is obtained to ensure completion of the obligations
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under the contract. The performance bond shall be delivered by the contractor to the
Authority before receiving a notice to proceed or being allowed to start work. If a
contractor fails to deliver the required performance bond, the Authority may terminate
the contract for default and award of the contract may be made to the next lowest bidder.
(b)
Payment Bond. A payment bond satisfactory to the Authority, executed by a
surety company authorized to do business in the State of Florida, or otherwise secured in
a manner satisfactory to the Authority, for the protection of all persons supplying labor
and material to the contractor or its subcontractors for the performance of the
construction work provided for in the contract. The bond shall be in an amount equal to
100% of the contract price. The payment bond shall be delivered by the contractor to the
Authority before receiving a Notice to Proceed to start work. If a contractor fails to
deliver the required payment bond, the Authority may terminate the contract for default
and award of the contract may be made to the next lowest bidder.
(2)
Reduction of Bond Amounts. The Chief Executive Officer may reduce the amount of
performance and payment bonds in accordance with applicable federal or state law or regulation.
(3)
Reduction of Amount During Performance. If permitted by the contract and solicitation,
the Contracting Officer may reduce the amount of the performance bond as work is completed if
such officer determines in writing that such reduction is in the best interest of the Authority. A
copy of the analysis shall be available for public inspection.
(4)
Authority to Require Additional Bonds. Nothing in this Section shall be construed to
limit the right of the Authority to require a performance bond or other guarantee in addition to
such bonds, or in circumstances other than specified in Subsection (1) above.
(5)
Suits on Payment Bonds – Right to Institute. Every person who has furnished labor or
material to the contractor or its subcontractors for the work provided in the contract, in respect of
which a payment bond is furnished under this Section, and who has not been paid in full
therefore before the expiration of a period of ninety (90) days after the day on which the last of
the labor was done or performed by such person or material was furnished or supplied by such
person for which such claim is made, shall have the right to sue on the payment bond for the
amount, or the balance thereof, unpaid at the time of institution of such suit and to prosecute said
action for the sum or sums justly due such person; provided, however, that any person having a
direct contractual relationship with a subcontractor of the contractor, but no contractual
relationship express or implied with the contractor furnishing said payment bond, shall have a
right of action upon the payment bond upon giving written notice to the contractor within ninety
(90) days from the date on which such person did or performed the last of the labor or furnished
or supplied the last of the material upon which such claim is made, stating with substantial
accuracy the amount claimed and the name of the party to whom the material was furnished or
supplied or for whom the labor was done or performed. Such notice shall be personally served
or served by other form of receipted transmittal that confirms actual delivery to the contractor at
any place the contractor maintains an office or conducts its business.
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(6) Suits on Payment Bonds – Where and When Brought. Every suit instituted upon a
payment bond shall be brought in a court of competent jurisdiction for the county or district in
which the construction contract was to be performed, but no such suit shall be commenced after
the expiration of one (1) year after the day on which the last of the labor was performed or
material was supplied by the person bringing suit. The obligee named in the bond need not be
joined as a party in any such suit.
§5-203

Bond Forms and Copies.

(1)
Bond Forms. The Chief Executive Officer shall determine the form of the bonds required
by this Section.
(2)
Certified Copies of Bonds. Any person may request and obtain from the Authority a
certified copy of a bond upon payment of the cost of reproduction of the bond and postage, if
any. A certified copy of a bond shall be prima facie evidence of the contents, execution, and
delivery of the original.
§5-204

Surety Bond Insurers.

When the contract amount of a project does not exceed $500,000 and when public funds
are utilized for the project, a person, the Authority shall not refuse, as surety for the project, bid
bonds, performance bonds, labor and materials payment bonds, or any other surety bonds which
are issued by a surety company which fulfills each of the following provisions;
(a)

the surety company is licensed to do business in the State of Florida;

(b)
the surety company holds a certificate of authority authorizing it to write surety
bonds in this state;
(c)
the surety company has twice the minimum surplus and capital required by the
Florida Insurance Code at the time the invitation to bid is issued;
(d)
the surety company is otherwise in compliance with the provisions of the Florida
Insurance Code; and
(e)
the surety company holds a currently valid certificate of authority issued by the
United States Department of the Treasury under 31 U.S.C. ss. 9304-9308.
§5-205

Errors and Omissions Insurance.

The Contracting Officer shall require offerors to provide appropriate errors and omissions
insurance to cover architectural and engineering services under the project delivery methods set
forth in Section 5-101 (1) (a), (c), (d), and (e).
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(a)
For design services in design-bid-build or design-build procurements. The
Authority shall include in the solicitation such requirements as the Contracting Officer
deems appropriate for errors and omissions insurance (commonly called “professional
liability insurance” in trade usage) coverage of architectural and engineering services in
the solicitation for design services in design-bid-build or design-build procurements.
Prior to award, the Contracting Officer, or his designee, shall review and approve the
errors and omissions insurance coverage for all contracts.
(b)
For Construction Management Services. The Authority shall include in the
solicitation for Construction Management Services such requirements as the Contracting
Officer deems appropriate for errors and omissions insurance coverage. Errors and
omissions (or professional liability) insurance coverage is typically not required when the
Authority is conducting a Construction Management (At-Risk) procurement.
§5-206

Other Forms of Security.

The Contracting Officer may require a Request for Proposals to include one or more of
the following forms of security to assure the timely, faithful, and uninterrupted provision of
operations and maintenance services procured separately, or as one element of design-buildoperate-maintain or design-build-finance-operate-maintain services:
(a)
operations period surety bonds that secure the performance of the contractor’s
operations and maintenance obligations under the project delivery methods set forth in
Section 5-101 (1) (b), (d) and (e);
(b)
letters of credit in an amount appropriate to cover the cost to the Authority of
preventing infrastructure service interruptions for a period up to twelve months under the
project delivery methods set forth in Section 5-101 (1) (b), (d) and (e); and
(c)
appropriate written guarantees from the contractor (or depending upon the
circumstances, from parent corporations) to secure the recovery of reprocurement costs to
the Authority in the event of a default in performance by the contractor.
Section 5-300 - Contract Clauses and Fiscal Responsibility
§5-301

Contract Clauses and Their Administration.

(1)
Contract Clauses. The Contracting Officer shall include contract clauses providing for
adjustments in prices, time of performance, or other contract provisions, as appropriate, and
covering the following subjects for contracts covered by this Chapter:
(a)

the unilateral right of the Authority to order in writing:
(i)

changes in the work within the scope of the contract; and
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(ii)
changes in the time of performance of the contract that do not alter the
scope of the contract work;
(b)
variations occurring between estimated quantities of work in a contract and actual
quantities;
(c)

suspension of work ordered by the Authority; and

(d)
site conditions differing from those indicated in the contract, or ordinarily
encountered, except that differing site conditions clauses promulgated by the Contracting
Officer need not be included in a contract:
(i)

when the contract is negotiated;

(ii)

when the contractor provides the site or the design; or

(iii)
when the parties have otherwise agreed with respect to the risk of differing
site conditions.
(2)

Field Change Orders

The Contracting Officer may delegate to the HART Project Manager the authority to direct
changes as identified in paragraph (1)(a) above on site of the project that require NO adjustment to
the contract price.
Prior to the Project Manager providing the Contractor direction for a no cost change, the Project
Manager shall obtain written concurrence from the Contractor’s authorized site representative
These Field Change Orders shall be recorded in written form and provided to the Project Engineer
of Record or Architect as appropriate, as well as the Contracting Officer for inclusion into project
drawings and the contract file.
(2)

(3) Price Adjustments.

(a) (a) Adjustments in price pursuant to clauses promulgated under Subsection (1) of this
Section shall be computed in one or more of the following ways:
(i) by agreement on a fixed price adjustment before commencement of the pertinent
performance or as soon thereafter as practicable;
(ii)

by unit prices specified in the contract or subsequently agreed upon;

(iii) by the costs attributable to the events or situations under such clauses with adjustment of
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profit or fee, all as specified in the contract or subsequently agreed upon;
(iv) in such other manner as the contracting parties may mutually agree; or
(v) in the absence of agreement by the parties, by a unilateral determination by the
Contracting Officer of the costs attributable to the events or situations under such clauses
with adjustment of profit or fee, all as computed in accordance with applicable or regulation.
(b) A contractor shall be required to submit cost or pricing data if any adjustment in contract
price is subject to the provisions of Section 3-403 (Independent Cost Estimates and
Substantiation of Offered Prices).
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(3)(4) Additional Contract Clauses. Additional contract clauses may be included providing for
appropriate remedies and covering the following subjects:
(a)

liquidated damages as appropriate;

(b)

specified excuses for delay or nonperformance;

(c)

termination of the contract for default; and

(d)
termination of the contract in whole or in part for the convenience of the
Authority
§5-302

Fiscal Responsibility.

Every contract modification, change order, or contract price adjustment under a contract
with the Authority shall be subject to prior written certification by an official responsible for
monitoring and reporting upon the status of the costs of the total project budget or contract
budget, as to the effect of the contract modification, change order, or adjustment in contract price
on the total project budget or the total contract budget. In the event that the certification of the
responsible official discloses a resulting increase in the total project budget and/or the total
contract budget, the Contracting Officer shall not execute or make such contract modification,
change order, or adjustment in contract price unless sufficient funds are available therefor, or the
scope of the project or contract is adjusted so as to permit the degree of completion that is
feasible within the total project budget and/or total contract budget as it existed prior to the
contract modification, change order, or adjustment in contract price under consideration;
provided, however, that with respect to the validity, as to the contractor, of any executed contract
modification, change order, or adjustment in contract price which the contractor has reasonably
relied upon, it shall be presumed that there has been compliance with the provisions of this
Section.
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CHAPTER 6 – MODIFICATIONS AND TERMINATIONS OF CONTRACTS FOR
SUPPLIES AND SERVICES
Section 6-100 – Contract Clauses and Their Administration
§6-101

Contract Clauses and Their Administration.

(1)
Contract Clauses. The Chief Executive Officer shall promulgate procedures permitting
or requiring the inclusion of clauses providing for adjustments in prices, time of performance, or
other contract provisions as appropriate covering the following subjects:
(a)

the unilateral right of the Authority to order in writing:
(i)

changes in the work within the scope of the contract; and

(ii)

temporary stopping of the work or delaying performance; and

(b)
variations occurring between estimated quantities of work in a contract and actual
quantities.
(2)

Price Adjustments.
(a)
Adjustments in price pursuant to clauses promulgated under Subsection (1) above
shall be computed in one or more of the following ways:
(i)
by agreement on a fixed-price adjustment before commencement of the
pertinent performance or as soon thereafter as practicable;
(ii)

by unit prices specified in the contract or subsequently agreed upon;

(iii)
by the costs attributable to the events or situations under such clauses with
adjustment of profit or fee, all as specified in the contract or subsequently agreed
upon;
(iv)

in such other manner as the contracting parties may mutually agree; or

(v)
in the absence of agreement by the parties, by a unilateral determination
by the Contracting Officer of the costs attributable to the events or situations
under such clauses with adjustment of profit or fee, all as computed by the
Contracting Officer in accordance with applicable sections of Chapter 7 (Cost
Principles) and subject to the provisions of Chapter 9 (Administrative Remedies
and Appeals).
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(b)
A contractor shall be required to submit cost or pricing data if any adjustment in
contract price is subject to the provisions of Section 3-403.02 (Requirement for Cost or
Pricing Data).
(3)
Additional Contract Clauses. The Chief Executive Officer shall promulgate procedures
including, but not limited to, permitting or requiring the inclusion in Authority contracts of
clauses providing for appropriate remedies and covering the following subjects:
(a)

liquidated damages as appropriate;

(b)

specified excuses for delay or nonperformance;

(c)

termination of the contract for default; and

(d)
termination of the contract in whole or in part for the convenience of the
Authority.
(4)
Modification of Clauses. The Contracting Officer may vary the clauses promulgated by
the Chief Executive Officer under Subsection (1) and Subsection (3) of this Section for inclusion
in any particular Authority contract; provided that any variations are supported by legal
concurrence and a written determination that states the circumstances justifying such variation
and provided that notice of any such material variation be stated in the Invitation for Bids or
Request for Proposals.
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CHAPTER 7 – COST PRINCIPLES
Section 7-100 – Purpose, Applicability, Limitations, Allowability, and Reasonability
§7-101

Purpose.

The cost principles and procedures contained in this Chapter shall be used to determine
the allowability of incurred costs for the purpose of reimbursing costs under contract provisions
which provide for the reimbursement of costs, provided that if a written determination is approved
by the Chief Executive Officer, such cost principles may be modified by contract.
§7-102

Application.

(1)
The cost principles and procedures contained in this Chapter shall be used to determine
the allowability of incurred costs for the purpose of reimbursing costs under contract provisions
which provide for the reimbursement of costs, provided that any deviation from these cost
principles may be made as provided in Section 7-114 (Authority to Deviate from Cost
Principles).
(2)

The cost principles and procedures set forth in this Chapter may be used as guidance in:
(a)
the establishment of contract cost estimates and prices under contracts awarded on
the basis of competitive sealed proposals where the award may not be based on
substantiation of offered prices;
(b)
the establishment of price adjustments for contract changes including contracts
that have been let on the basis of competitive sealed bidding or otherwise based on
adequate price competition;
(c)

the pricing of termination for convenience settlements; and

(d)

any other situation in which cost analysis is used.

§7-103

Limitation.
These cost principles regulations are not applicable to:
(a)
the establishment of prices under contracts awarded on the basis of competitive
sealed bidding or otherwise based on adequate price competition rather than the analysis
of individual, specific cost elements, except that this Chapter does apply to the
establishment of adjustments of price for changes made to such contracts;
(b)

prices which are fixed by law or regulation; and

(c)
prices which are based on established catalogue prices or established market
prices.
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§7-104

Allowable Costs.

(1)
Any contract cost proposed for estimating purposes or invoiced for cost-reimbursement
purposes shall be allowable to the extent provided in the contract and, if inconsistent with these
cost principles, approved as a deviation under Section 7-114 (Authority to Deviate from Cost
Principles). The contract shall provide that the total allowable cost of a contract is the sum of the
allowable direct costs actually incurred in the performance of the contract in accordance with its
terms, plus the properly allocable portion of the allowable indirect costs, less any applicable
credits (such as discounts, rebates, refunds, and property disposal income).
(2)
All costs shall be accounted for in accordance with generally accepted accounting
principles and in a manner that is consistent with the contractor's usual accounting practices in
charging costs to its other activities. In pricing a proposal, a contractor shall estimate costs in a
manner consistent with its cost accounting practices used in accumulating and reporting costs.
(3)

The contract shall provide that costs shall be allowed to the extent they are:
(a)

reasonable, as defined in Section 7-105 (Reasonable Costs);

(b)

allocable, as defined in Section 7-106 (Allocable Costs);

(c)

lawful under any applicable law;

(d)
not unallowable under Section 7-109 (Treatment of Specific Costs) or Section 7110 (Costs Requiring Prior Approval to be Allowable as Direct Costs); and
(e)
in the case of costs invoiced for reimbursement, actually incurred or accrued and
accounted for in accordance with generally accepted accounting principles.
§7-105

Reasonable Costs.

Any cost is reasonable if, in its nature or amount, it does not exceed that which would be
incurred by an ordinarily prudent person in the conduct of competitive business in that industry.
In determining the reasonableness of a given cost, consideration shall be given to:
(a)

requirements imposed by the contract terms and conditions;

(b)
whether the cost is of a type generally recognized as ordinary and necessary for
the conduct of the contractor's business or the performance of the contract;
(c)
the restraints inherent in, and the requirements imposed by, such factors as
generally accepted sound business practices, arms' length bargaining, and federal and
state laws and regulations;
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(d)
the action that a prudent business manager would take under the circumstances,
including general public policy and considering responsibilities to the owners of the
business, employees, customers, and the Authority;
(e)
significant deviations from the contractor's established practices which may
unjustifiably increase the contract costs; and
(f)
§7-106

any other relevant circumstances.
Allocable Costs.

(1)
A cost is allocable if it is assignable or chargeable to one or more cost categories` s in
accordance with relative benefits received and if it:
(a)

is incurred specifically for the contract;

(b)
benefits both the contract and other work, and can be distributed to both in
reasonable proportion to the benefits received; or
(c)
is necessary to the overall operation of the business, although a direct relationship
to any particular cost objective may not be evident.
(2)
Costs are allocable as direct or indirect costs. Similar costs (those incurred for the same
purpose, in like circumstances) shall be treated consistently either as direct costs or indirect costs
except as provided by these regulations. When a cost is treated as a direct cost in respect to one
cost objective, it and all similar costs shall be treated as a direct cost for all cost objectives.
Further, all costs similar to those included in any indirect cost pool shall be treated as indirect
costs. All distributions to cost objectives from a cost pool shall be on the same basis.
§7-107

Direct Costs.

A direct cost is any cost which can be identified specifically with a particular final cost
objective. A direct cost shall be allocated only to its specific cost objective. To be allowable, a
direct cost must be incurred in accordance with the terms of the contract.
§7-108

Indirect Costs.

(1)
An indirect cost is one identified with no specific final cost objective or with more than
one final cost objective. Indirect costs are those remaining to be allocated to the several final
cost objectives after direct costs have been determined and charged directly to the contract or
other work as appropriate. Any direct costs of minor dollar amount may be treated as indirect
costs, provided that such treatment produces substantially the same results as treating the cost as
a direct cost.
(2)
Indirect costs shall be accumulated into logical cost groups (or pools), with consideration
of the reasons for incurring the costs. Each group should be distributed to cost objectives
benefiting from the costs in the group. Each indirect cost group shall be distributed to the cost
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objectives substantially in proportion to the benefits received by the cost objectives. The number
and composition of the groups and the method of distribution should not unduly complicate
indirect cost allocation where substantially the same results could be achieved through less
precise methods.
(3)

The contractor's method of distribution may require examination when:
(a)
any substantial difference exists between the cost patterns of the work performed
under the contract and the contractor's other work;
(b)
any significant change occurs in the nature of the business, the extent of
subcontracting, fixed asset improvement programs, inventories, the volume of sales and
production, manufacturing processes, the contractor's products, or other relevant
circumstances; or
(c)
indirect cost groups developed for a contractor's primary location are applied to
off-site locations. Separate cost groups for costs allocable to off-site locations may be
necessary to distribute the contractor's costs on the basis of the benefits accruing to the
appropriate cost objectives.

(4)
The base period for indirect cost allocation is the one in which such costs are incurred
and accumulated for distribution to work performed in that period. Normally, the base period is
the contractor's fiscal year. A different base period may be appropriate under unusual
circumstances. In such cases, an appropriate period should be agreed to in advance.
§7-109

Treatment of Specific Costs.

(1)
Advertising. Advertising costs are those incurred in using any advertising media when
the advertiser has control over the form and content of what will appear, the media in which it
will appear, or when it will appear. Advertising media include newspapers, magazines, radio,
television, direct mail, trade papers, billboards, window displays, conventions, exhibits, free
samples, and the like. All advertising costs except those set forth below are unallowable.
(2)

The only allowable advertising costs are those for:
(a)

the recruitment of personnel;

(b)

the procurement of scarce items;

(c)

the disposal of scrap or surplus materials; and

(d)

the listing of a business's name and location in a classified directory.
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(3)
Bad Debts. Bad debts include losses arising from uncollectible accounts and other
claims, such as dishonored checks, uncollected employee advances, and related collection and
legal costs. All bad debt costs are unallowable.
(4)

Contingencies.
(a)
Contingency costs are contributions to a reserve account for unforeseen costs.
Such contingency costs are unallowable except as provided in (b), below.
(b)
For the purpose of establishing a contract cost estimate or price in advance of
performance of the contract, recognition of uncertainties within a reasonably anticipated
range of costs may be required and is not prohibited by this Subsection. However, where
contract clauses are present which serve to remove risks from the contractor, there shall
not be included in the contract price a contingency factor for such risks. Further,
contributions to a reserve for self-insurance in lieu of, and not in excess of, commercially
available liability insurance premiums are allowable as an indirect charge.

(5)

Depreciation and Use Allowances.
(a)
Depreciation and use allowances, that is, the allowance made for fully depreciated
assets, are allowable to compensate contractors for the use of buildings, capital
improvements, and equipment or for the provision of such facilities on a standby basis for
subsequent use when such facilities are temporarily idle because of suspensions or delays
not caused by the contractor, not reasonably foreseeable, and not otherwise avoidable
when the contract was awarded. Depreciation is a method of allocating the acquisition
cost of an asset to periods of its useful life. Useful life refers to the asset's period of
economic usefulness in the particular contractor's operation as distinguished from its
physical life. Use allowances provide compensation in lieu of depreciation or other
equivalent costs. Consequently, these two methods may not be combined to compensate
contractors for the use of any one type of property.
(b)
The computation of depreciation or use allowances shall be based on acquisition
costs. When the acquisition costs are unknown, reasonable estimates may be used.
(c)
Depreciation shall be computed using any generally accepted method, provided
that the method is consistently applied and results in equitable charges considering the
use of the property. The straight-line method of depreciation is preferred unless the
circumstances warrant some other method. However, the Authority will accept any method
which is accepted by the Internal Revenue Service.
(d)
In order to compensate the contractor for use of depreciated, contractor-owned
property which has been fully depreciated on the contractor's books and records and is
being used in the performance of a contract, use allowances may be allowed as a cost of
that contract. Use allowances are allowable, provided that they are computed in
accordance with an established industry or government schedule or other method
mutually agreed upon by the parties. If a schedule is not used factors to consider in
Page 91 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
establishing the allowance are the original cost, remaining estimated useful life, the
reasonable fair market value, and the effect of any increased maintenance or decreased
efficiency.
(6)

Entertainment.
(a)
Entertainment costs include costs of amusements, social activities, and incidental
costs relating thereto, such as meals, beverages, lodging, transportation, and gratuities.
Entertainment costs are unallowable.
(b)
Nothing herein shall make unallowable a legitimate expense for employee morale,
health, welfare, food service, or lodging costs; except that, where a net profit is generated
by such services, it shall be treated as a credit as provided in Section 7-111 (Applicable
Credits). This Section shall not make unallowable costs incurred for meetings or
conferences, including, but not limited to, costs of food, rental facilities, and
transportation where the primary purpose of incurring such cost is the dissemination of
technical information or the stimulation of production.

(7)
Fines and Penalties. Fines and penalties include all costs incurred as the result of violations
of, or failure to comply with, federal, State, and local laws and regulations. Fines and penalties
are unallowable costs unless incurred as a direct result of compliance with specific provisions
of the contract or written instructions of the Contracting Officer. [To the extent that worker's
compensation is considered by state law to constitute a fine or penalty, it shall not be an
unallowable cost under this Subsection.]
(8)
Gifts, Contributions and Donations. A gift is property transferred to another person
without the other person providing return consideration of equivalent value. Reasonable costs
for employee morale, health, welfare, food services, or lodging are not gifts and are allowable.
Contributions and donations are property transferred to non-profit institutions which are not
transferred in exchange for supplies or services of equivalent fair market value rendered by a
nonprofit institution. Gifts, contributions, and donations are unallowable.
(9)

Interest Costs.
(a)
Interest is generally an unallowable cost for purposes of determining the original
contract price. Compensation for any interest expense incurred in connection with work
originally contemplated under the contract will be deemed to be included in the fee or
profit negotiated on the contract.
(b)
Imputed interest on a contractor's expenditures made to pay allowable costs which
are allocable to the performance of work required by change orders, suspension of work,
or other acts of the Authority requiring additional work over and above that required by
the original contract (hereinafter called "Additional Work") shall be an allowable cost.
Imputed interest is an allowable cost in relation to such Additional Work in a negotiated
settlement, if one can be agreed upon, or to the extent that it is determined
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administratively or judicially that the Authority is liable for such Additional Work. Such
imputed interest shall be computed on expenditures from the date or dates on which the
contractor made expenditures for the performance of such Additional Work until the date
of payment therefor by the Authority. The rate of interest shall be the prevailing prime
rate charged by banks in Florida as determined by the State of Florida Auditor or
Comptroller, at the time or times the contractor made such expenditures for Additional
Work. Imputed interest on the costs of Additional Work shall not be allowable to the
extent that it is otherwise recovered as profit, fee, or as interest on contractor claims
pursuant to Section 9-600 (Interest).
(10) Losses Incurred Under Other Contracts. A loss is the excess of costs over income earned
under a particular contract. Losses may include both direct and indirect costs. A loss incurred
under one contract may not be charged to any other contract.
(11)

Material Costs.
(a)
Material costs are the costs of all supplies, including raw materials, parts, and
components (whether acquired by purchase from an outside source or acquired by transfer
from any division, subsidiary, or affiliate under the common control of the contractor),
which are acquired in order to perform the contract. Material costs are allowable,
subject to the requirements of this Section. In determining material costs, consideration
shall be given to reasonable spoilage, reasonable inventory losses, and reasonable
overages.
(b)
Material costs shall include adjustments for all available discounts, refunds,
rebates, and allowances which the contractor reasonably should take under the
circumstances, and for credits for proceeds the contractor received or reasonably should
receive from salvage and material returned to suppliers.
(c)
Allowance for all materials transferred from any division (including the division
performing the contract), subsidiary, or affiliate under the common control of the
contractor shall be made on the basis of costs incurred by the transferor (determined in
accordance with this Chapter), except the transfer may be made at the established price
provided that the price of materials is not determined to be unreasonable by the
Contracting Officer, the price is not higher than the transferor's current sales price to its
most favored customer for a like quantity under similar payment and delivery conditions,
and the price is established either:
(i)

by the established catalogue price; or

(i)
by the lowest price offer obtained as a result of competitive sealed bidding
or competitive sealed proposals conducted with other businesses that normally
produce the item in similar quantities.
(12)

Taxes.
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(a)
Except as limited below, all allocable taxes which the contractor is required to pay
and which are paid and accrued in accordance with generally accepted accounting
principles are allowable.
(b)

The following costs are unallowable:
(i)

federal and local income taxes and federal excess profit taxes;

(ii)
all taxes from which the contractor could have obtained an exemption, but
failed to do so, except where the administrative cost of obtaining the exemption
would have exceeded the tax savings realized from the exemption;
(iii)
any interest, fines, or penalties paid on delinquent taxes unless incurred at
the written direction of the Contracting Officer; and
(iv)
income tax accruals designed to account for the tax effects of differences
between taxable income and pretax income as reflected by the contractor's books
of account and financial statements.
(c)
Any refund of taxes which were allowed as a direct cost under the contract shall
be credited to the contract. Any refund of taxes which were allowed as an indirect cost
under a contract shall be credited to the indirect cost group applicable to any contracts
being priced or costs being reimbursed during the period in which the refund is made.
(d)
Direct government charges for services, such as water, or capital improvements,
such as sidewalks, are not considered taxes and are allowable costs.
§7-110

Costs Requiring Prior Approval to be Allowable as Direct Costs.

(1)
General. The costs described in Section 7-104 (Allowable Costs) are allowable as direct
costs to cost reimbursement type contracts to the extent that they have been approved in advance
by the Contracting Officer. In other situations the allowability of these costs shall be determined
in accordance with general standards set out in these cost principles.
(2)
Pre-Contract Costs. Pre-contract costs are those incurred in anticipation of, and prior to,
the effective date of the contract. Such costs are allowable to the extent that they would have
been allowable if incurred after the date of the contract; provided that, in the case of a costreimbursement type contract, a special provision must be inserted in the contract setting forth the
period of time and maximum amount of cost which will be covered as allowable pre-contract
costs.
(3)
Bid and Proposal Costs. Bid and proposal costs are the costs incurred in preparing,
submitting, and supporting bids and proposals. Reasonable ordinary bid and proposal costs are
allowable as indirect costs in accordance with these cost principles regulations. Bid and proposal
costs are allowable as direct costs only to the extent that they are specifically permitted by a
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provision of the contract or solicitation document. Where bid and proposal costs are allowable
as direct costs, to avoid double accounting, the same bid and proposal costs shall not be charged
as indirect costs.
(4)

Insurance.
(a)
Ordinary and necessary insurance costs are normally allowable as indirect costs.
Direct insurance costs are the costs of obtaining insurance in connection with
performance of the contract or contributions to a reserve account for the purpose of selfinsurance. Self-insurance contributions are allowable only to the extent of the cost to the
contractor to obtain similar insurance.
(b)
Insurance costs may be approved as a direct cost only if the insurance is
specifically required for the performance of the contract.
(c)
Actual losses which should reasonably have been covered by permissible
insurance or were expressly covered by self-insurance are unallowable unless the parties
expressly agree otherwise in the terms of the contract.

(5)
Litigation Costs. Litigation costs include all filing fees, legal fees, expert witness fees,
and all other costs involved in litigating claims in court or before an administrative board.
Litigation costs incident to the contract are allowable as indirect costs in accordance with these
cost principles regulations except that costs incurred in litigation by or against the Authority are
unallowable.
§7-111

Applicable Credits.

(1)
Reducing Costs. Applicable credits shall be applied to reduce related direct or indirect
costs.
(2)
Refund. The Authority shall be entitled to a cash refund if the related expenditures have
been paid to the contractor under a cost-reimbursement type contract.
§7-112

Advance Agreements.

(1)
Purpose. Both the Authority and the contractor should seek to avoid disputes and
litigation arising from potential problems by providing in the terms of the solicitation and the
contract the treatment to be accorded special or unusual costs which are expected to be incurred.
(2)
Form Required. Advance agreements may be negotiated either before or after contract
award, depending upon when the parties realize the cost may be incurred, but shall be negotiated
before a significant portion of the cost covered by the agreement has been incurred. Advance
agreements shall be in writing, executed by both contracting parties, and incorporated in the
contract.
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(3)
Limitation on Costs Covered. An advance agreement shall not provide for any treatment
of costs inconsistent with these costs principles regulations unless a determination has been made
pursuant to Section 7-114 (Authority to Deviate from Cost Principles).
§7-113

Use of Federal Cost Principles.

(1)
Cost Negotiations. In dealing with contractors operating according to federal cost
principles the Contracting Officer, after notifying the contractor, may use the federal cost
principles as guidance in contract negotiations, subject to the below.
(2)
Incorporation of Federal Cost Principles; Conflicts Between Federal Conflicts and This
Chapter. All requirements set forth in federal assistance instruments applicable to contracts let
by the Authority under a federal assistance program must be satisfied. Therefore, to the extent
that the cost principles which are specified in the assistance instrument conflict with the cost
principles issued pursuant to Chapter 7 (Cost Principles) of the Authority’s Procurement Manual,
the former shall control.
§7-114

Authority to Deviate from Cost Principles.

When the best interest of the Authority would be served by a deviation, the Contracting
Officer may deviate from the cost principles set forth in this Manual; provided that a written
determination shall be made by such officer specifying the reasons for the deviation and the
deviation is approved in writing by the Chief Executive Officer. However, all costs must be
reasonable, lawful, allocable, and accounted for in accordance with generally accepted
accounting principles to be reimbursed, and a deviation shall not contravene this principle.
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CHAPTER 8 – SUPPLY MANAGEMENT
Section 8-100 – General Provisions
§8-101

Definitions and Policy.

(1)
"Supplies" means, for purposes of this Chapter, tangible personal property owned by the
Authority.
(2)
The Authority shall have discretion to classify as surplus any supplies that are not
otherwise lawfully disposed of, that are obsolete or the continued use of which is uneconomical
or inefficient, or which serve no useful function. Within the reasonable exercise of its discretion
and having consideration for the best interests of the Authority, the value and condition of
supplies classified as surplus, and the probability of such supplies being desired by the
prospective bidder or donee to whom offered, the Authority may offer surplus supplies to other
governmental entities for sale or donation or may offer the supplies to private nonprofit agencies
as defined Section 273.01(3), Florida Statutes, by sale or donation. If the surplus supplies are
offered for sale and no acceptable bid is received within a reasonable time, the Authority shall
offer such property to other governmental entities or private nonprofit agencies on the basis of
the foregoing criteria. Such offer shall disclose the value and condition of the supplies.
§8-102
(1)

Responsibilities.
The Chief Executive Officer shall promulgate procedures governing:
(a)

the management of supplies during their entire life cycle;

(b)
the sale, lease, or disposal of surplus supplies by public auction, competitive
sealed bidding, or other appropriate method designated by regulation, provided that no
employee of the owning or disposing department or workgroup shall be entitled to purchase
any such supplies; and
(c)

transfer of excess supplies.

(2)
The Chief Executive Officer’s written approval is required prior to the disposal of surplus
supplies.
(3)
Board of Director’s approval is required for real property, buildings, vehicles, other
major equipment or any items whose original purchase was awarded by the Board.
(4)
The responsibility to dispose of surplus supplies shall reside solely with the Procurement
Department.
§8-103

Objectives.
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The objectives of the Authority’s supply management program include preventing waste,
continuing utilization of supplies, and obtaining a fair return of value upon disposal of supplies.
To achieve these objectives, sound inspection, testing, warehousing, and inventory practices are
called for, and effective means of transferring and disposing of property must be employed.
§8-104

Quality Assurance, Inspection, and Testing.

The Authority shall take such steps as deemed desirable to ascertain or verify that supplies,
services, or construction items procured by such officer conform to specifications. In performing
this duty, the Chief Executive Officer s h a l l establish inspection and testing facilities,
employ inspection personnel, enter into arrangements for the joint or cooperative use of
laboratories and inspection and testing facilities, and contract with others for inspection or testing
work as needed.
§8-105

Inventory Management.

The Chief Executive Officer shall have general supervision of all inventories of tangible
personal property, whether warehoused or in use, belonging to the Authority. Any warehouses
and similar storage areas shall be counted at least annually utilizing a generally accepted counting
process such as year-end count of all items or intermittent cycle counting. Counting methods
used shall be approved by the Chief Financial Officer.
§8-106

Warehousing and Storage.

The Chief Executive Officer shall exercise general supervision of any receiving, storage,
and distribution facilities and services.
§8-107

Authorization to Transfer, Sell, Trade-in or Dispose of Supplies.

No Authority personnel may transfer, sell, trade-in, or otherwise dispose of supplies
owned by the Authority without written authorization of the Chief Executive Officer.
§8-108

Excess Supplies Notices.

Authority personnel shall notify the Chief Executive Officer, on such forms and at such
times as may be prescribed by the Procurement Department, of all excess supplies. In so doing,
Authority personnel may suggest a dollar value per item or per lot that it desires to receive from
any transfer or disposition of such excess supplies, but the suggestion shall not constitute the
minimum sale or transfer amount. Any such figures shall not be public information prior to
transfer or sale unless otherwise provided by law or regulation.
§8-109

Transfer of Excess and Surplus Supplies.

(1)
Insofar as it is feasible and practical, the Chief Executive Officer shall offer and transfer
excess supplies to other Authority departments for use.
(2)

Where excess or surplus supplies cannot be used by the Authority, the Authority may
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transfer such supplies to other public entities. When this occurs, the recipient shall agree in
writing not to transfer title or otherwise dispose of the supply within twelve (12) months without
prior approval of the Chief Executive Officer.
(3)
The Chief Executive Officer may transfer excess or surplus supplies valued less than
$100 to charitable organizations, or a value prescribed by law or regulation, provided the supplies
will be used exclusively by the organization.
Section 8-200 – General Provisions
§8-201

Disposition of Surplus Supplies.

Surplus supplies shall be offered through competitive sealed bids, public auction, or
posted prices. It is recognized, however, that some types and classes of items can be sold or
disposed of more readily and advantageously by other means, including barter. In such cases,
and also where the nature of the supply or unusual circumstances call for its sale to be restricted
or controlled, the Chief Executive Officer may employ such other means, including appraisal,
provided such officer makes a written determination that such procedure is advantageous to the
Authority. Only United States Postal Money Orders, certified checks, or cashiers' checks shall
be accepted for sales of surplus property except cash or a personal check may be accepted for
petty cash sales of less than $100.
§8-202

Sales by Competitive Sealed Bidding.

(1)
Solicitation and Opening. When making sales by competitive sealed bidding, notice of
the sale should be given at least 10 days before the date set for opening bids. Notice shall be
given by mailing a Request for Sale Bids to prospective bidders, including those bidders on lists
maintained for this purpose, and by making the Request for Sale Bids publicly available.
Newspaper advertisement may also be used, but is not required. The Request for Sale Bids shall
list the supplies offered for sale; designate their location and how they may be inspected; and
state the terms and conditions of sale and instructions to bidders including the place, date, and
time set for bid opening. Bids shall be opened publicly.
(2)
Award. Award shall be made in accordance with the provisions of the Request for Sale
Bids to the highest responsive and responsible bidder, provided that the price offered by such
bidder is acceptable. Where such price is not acceptable, bids may be rejected in whole or in part
and the sale negotiated, provided the negotiated sale price is higher than the highest responsive
and responsible bidder's price, or bids may be resolicited.
§8-203

Auctions.

Supplies may be sold at auction, electronic or otherwise. When appropriate, an
experienced auctioneer should be used to cry or post the sale and assist in the sale. The
solicitation to bidders should stipulate, at a minimum, all the terms and conditions of any sale;
that a deposit may be required in order to participate in the bidding; that the purchaser must
remove within a stated time all surplus supplies purchased; and that the Authority retains the
right to reject any and all bids.
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§8-204

Posted Prices.

Surplus supplies may be sold at posted prices as determined by the Contracting Officer
when such prices are based on fair market value and the sale is conducted pursuant to written
procedures established by the Procurement Department.
§8-205

Trade-In.

Surplus supplies may be traded-in only when the Contracting Officer determines that the
trade-in value is expected to exceed the value estimated to be obtained through the sale or other
disposition of such supplies.
§8-206
Funds.

Transfer, Sell, Trade-in or Disposal of Supplies Purchased with Grant

(1)
Where grant funds of any kind are used to purchase supplies, any transfer, sell, trade-in or
disposal activities used by the Authority shall conform to any or all grant provisions.
(2)

Where federal grant funds are used, the requirements specified below shall, also, apply:
(a)
FTA Circular C 4220.1F (general principles applicable to all contracts involving
federal funds or federally funded assets);
(b)
FTA Master Grant Agreement MA(12), Section 19.g, “Disposition of Project
Property”;
(c)

49 CFR 18.25 “Program Income”; 18.32, “Equipment”; 18.33, “Supplies”;

(d)
FTA Circular C 5010.1C, “Grant Management Guidelines”, Chapter II-2c, “Real
Property – Disposition”; Chapter III-4, “Program Income”; and
(e)

49 U.S.C. 5334(g), “Transfer of Assets No Longer Needed”.
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CHAPTER 9 – ADMINISTRATIVE REMEDIES AND APPEALS
Section 9-100 – General Provisions
§9-101

Definitions.
For purposes of this Section, the following definitions will apply:
(a)
Adverse decision” means “an administrative decision made by a contracting officer
that is adverse to an individual or contractor. The term includes a denial of equitable
relief by the Authority or the failure of the Authority to issue a decision or otherwise
act on the request or right of the individual or contractor.
(b)
“Appellee” means any interested or aggrieved party who appeals the decision of
the Authority on a protest, suspension, debarment, claim or dispute.
(c)
“Contract Claim” means any written demand for money, for property, damages or
enforcement relating to or involving an alleged breach of contract arising under a valid
contract once the Contracting Officer makes a final decision.
(d)
“Contract Dispute” means any written disagreement relating to or involving an
alleged breach of contract including the interpretation of a term or provision arising under
a valid contract once the Contracting Officer makes a final decision.
(e)
"Contracting Officer" denotes the person with such authority whether that is the
Contracting Officer or a designee of such officer.
(f)
"Interested Party" means an actual or prospective bidder, offeror, or contractor
that may be aggrieved by the solicitation or a prospective or actual award of a contract or
by the protest.
(g)
"Protest" means a claim that there has been a violation of law or these regulations
or some other impropriety in connection with Authority procurement.

§9-102

Scope of Coverage.

(1)
This Chapter provides for administrative remedies for protests against solicitations,
awards, suspensions, debarments, and contractual claims or disputes. These remedies are intended
to foster public confidence in the integrity of the Authority’s procurement system and provide
for fair and impartial resolution of controversies in an expeditious and cost-efficient manner.
Contracts not subject to Invitation for Bids (including micro-purchases and minor contracts),
Requests for Proposals or contracts awarded pursuant to an emergency declaration or other
emergency procedure are not subject to this Section.
(2)
The provisions of this Chapter shall apply and be incorporated into every procurement or
contract made by the Authority.
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(3)
Any final decision or determination under this Chapter shall be reviewed at each level by
the Legal Department for legal sufficiency prior to its execution.
(4) Time Computation. Saturdays, Sundays, or Federal or State of Florida holidays shall be
excluded in the computation of the time periods provided by this Chapter.
9-103

Administrative Remedy Provision.

All solicitations for the Authority shall contain a provision that requires interested parties
to exhaust its administrative remedies under this Chapter 9 of the Authority’s Administrative
Remedies and Appeals, prior to seeking judicial relief of any type in connection with any matter
related to the Authority’s solicitation or award of any contract, suspension, debarment, and any
claim or dispute under any resulting contract.
Section 9-200 – Protests of Solicitation and Awards
§9-201

Right to Protest.

Any interested party who is aggrieved or adversely affected in connection with the
solicitation or award of a contract or rejection of all offers may protest to the Authority and
appeal any adverse decision in accordance with the provisions of this Chapter. Prior to filing a
protest, interested parties are encouraged to seek resolution of their complaint initially with the
Contracting Officer who issued the solicitation, however this will not waive the deadline and
filing requirements.
§9-202

Administrative Remedies.

Administrative Remedies. This process is considered to be an administrative remedy and
all actual or prospective bidders, offerors, and proposers agree to exhaust their administrative
remedies under the Authority policies prior to seeking judicial relief of any type in connection
with any matter related to the solicitation or award of any contract.
§9-203

Contact with Authority Staff and Officers.

Any interested party such as an actual or prospective bidder, offeror, proposer or its
subcontractors at any tier and those acting on behalf of an interested party, are prohibited from
directly contacting any Public Officer, agent or employee, other than the designated staff member,
to discuss any matter relating in any way to the solicitation being protested or appealed. This
prohibition begins with the issuance of the solicitation through the execution of a contract,
purchase order or cancellation of the solicitation. Failure to adhere to this restriction may result
in the protest or appeal being rejected or denied by the Authority without further consideration.
§9-204

Limitation of Damages.

In the event of a court upholding the protesting party’s claim, the court awarded damages
on behalf of the protesting party shall be solely limited to the bid or proposal preparation costs
and reimbursement of the amount of the protest bond as stipulated herein.
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§9-205

Filing of Protest.

(1)
General. Any interested party affected in connection with a solicitation, award of contract
or rejection of all offers may submit a written Notice of Intent to Protest and a Formal Written
Protest.
(2)

Timeline for Notice of Intent to Protest.
(a)
Protest of Solicitation. With respect to a protest of the terms, conditions, and
specifications contained in a solicitation, including any provisions governing the methods
for ranking bids, proposals, or replies, awarding contracts, reserving rights of further
negotiation, or modifying or amending any contract, the Notice of Intent to Protest shall
be filed in writing within seventy-two (72) hours after the posting of the solicitation.
(b)
Failure to submit a Notice of Intent to Protest. Failure to submit the Notice of
Intent to Protest within seventy-two (72) hours of the terms, conditions, and, and
specifications of a solicitation and who continues to participate in the solicitation process,
will be deemed to have waived any rights to protest the terms, conditions, or
specifications of that solicitation.
(c)
Protest of Award of Contract or Rejection of All Offers. Any person who is
adversely affected by the Authority’s decision or intended decision to award a contract or
reject all offers shall file a Notice of Intent to Protest in writing within seventy-two (72)
hours after the posting of the notice of decision or intended decision. Failure to submit
the Notice of Intent to Protest within seventy-two (72) hours will result in the protest
being rejected by the Authority without further consideration.
(d)

Notice Requirements. The Notice of Intent to Protest shall include at a minimum:
(i)

the Notice of Intent to Protest shall be titled “Notice of Intent to Protest”;

(ii)

name and address of the protester;

(iii)

identification of the procurement or contract;

(iv)

name of the attorney and firm representing protestor, if applicable; and

(v)

reasons for the protest.

(e)
Timeline for Formal Written Protest. The formal written protest shall be filed
within seven (7) days after the date the Notice of Intent to Protest is timely filed. Failure
to submit the Formal Written Protest within seven (7) days will result in the protest being
rejected by the Authority without further consideration.
(f)
Written Protest Requirements. The Formal Written Protest shall include at a
minimum:
(i)

the Formal Written Protest shall be titled “Formal Written Protest”;
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(ii)

name and address of the protester;

(iii)

name of the attorney and firm representing protestor, if applicable;

(iv)

identification of the solicitation;

(v)

reason(s) for the protest;

(vi)

requested relief;

(vii) the Protest must demonstrate how the protestor has been aggrieved as a
result of the Authority’s decision and shall include the facts, argument(s), and the
law upon which the protest is made;
(viii)

documents to substantiate the basis or ground for the protest; and

(ix)

the required Protest Bond.

(3)
No further consideration. Any documents, basis or ground(s) for a protest not set forth or
provided in the formal written protest required under this provision shall be deemed waived.
(4)
Protest Bond. Any person who files a protest of a solicitation, award of contract or
rejection of all offers pursuant to this section shall post with the Authority, at the time of filing a
Formal Written Protest, a bond payable to the Authority in the following amounts:
(a)

for a protest of a solicitation, the bond shall be $5,000; and

(b)
for a protest of an award of contract or rejection of all offers, the bond shall be
equal to one (1) percent of the lowest offer submitted or $10,000, whichever is less. If
there is no offer submitted, the bond amount shall be $10,000.
(5)
Condition of Bond. The bond required by this subsection shall be conditioned upon the
payment of all costs which may be adjudged against the person filing the protest in the court
which the action is brought and any subsequent appellate court proceeding. If, after completion
of the court process and any appellate court proceedings, the Authority prevails, it shall recover
all costs and charges which shall be included in the final order or judgment, including reasonable
attorney fees. Upon payment of such costs and charges by the person filing the protest, the bond
shall be returned to him or her. If the person filing the protest prevails, the bond shall be returned
to him or her. The entire amount of the bond shall be forfeited if a court determines that a protest
was filed for a frivolous or improper purpose, including, but not limited to, the purpose of
harassing, causing unnecessary delay, or causing needless cost for the department or parties.
(6)
Failure to Submit a Protest Bond. Failure to submit a protest bond with a Formal Written
Protest will result in the protest being rejected by the Chief Executive Officer (CEO) or CEO’s
designee without further consideration by the Authority.
(7)
Time Computation. Saturdays, Sundays, or Federal or State of Florida holidays shall be
excluded in the computation of the time periods provided by this section.
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(8)
Delivery. Notice of Intent to Protest, Formal Written Protests, and Protest Bond shall be
sent via hand delivery or certified mail. Electronic forms of delivery are not an acceptable
means of delivery. The protester is solely responsible for verifying that the written protest was
received in a timely manner. Written protests should be addressed to:
Hillsborough Transit Authority
Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
§9-206

Stay of Procurement.

Stay. Upon receipt of a timely filed Formal Written Protest and Protest Bond, the Authority
shall not proceed further with the solicitation or contract award process until the protest is
resolved by final Authority action, unless the Chief Executive Officer (CEO) sets forth in writing
particular facts and circumstances which require the continuance of the solicitation or contract
award process without delay necessary to protect substantial interests of the Authority.
§9-207

Resolution of Protest.

(1)
Review of Protest. The CEO or CEO’s designee shall review all information and
documents provided by the protester including the procurement file to make a determination on
the protest.
(2)
Hearing or Opportunity to be heard. The CEO or CEO’s designee shall provide the
protestor an opportunity to be heard on the issues stated in the protest.
(3)
Written Determination. After the hearing on the protest and review of all evidence, the
CEO or CEO designee shall provide a written decision to the protestor if the matter is not
mutually resolved. The CEO or CEO designee shall take as much time as necessary to review
the protest and make a written determination. The CEO or CEO’s designee decision shall be
final and conclusive unless within five (5) days of receipt of the written decision, the protesting
party delivers a formal written appeal to the CEO.
§9-208

Appeal to Board of Directors or Appeals Board.

(1)
Timeline for Filing a Notice of Appeal. The protestor may appeal a denial by the CEO or
CEO’s designee to the Board of Directors or an Appeals Committee Appointed by the Board
(hereinafter “Appeals Committee”). A Notice of Appeal shall be filed within seventy-two (72)
hours of the receipt of the decision by the CEO or CEO’s designee.
(2)

Notice Requirements. The Notice of Appeal shall include at a minimum:
(a)

the Notice shall be titled “Notice of Appeal”;

(b)

name and address of the protester;
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(c)

name of attorney and firm representing appellee;

(d)

identification of the solicitation; and

(e)

reason(s) for the protest.

(3)
Timeline for Formal Written Appeal. The Formal Written Appeal shall be filed within
five (5) business days from the receipt of the timely filed Notice of Appeal.
(4)
Formal Written Appeal Requirements. The Formal Written Appeal shall include at a
minimum:
(a)

the written appeal shall be titled “Formal Written Appeal”;

(b)

name and address of the protestor hereinafter “appellee”;

(c)

name of the attorney and firm representing appellee, if any;

(d)

identification of the solicitation;

(e)

reason(s) for the appeal;

(f)

requested relief; and

(g)
the Appeal must demonstrate how the appellee has been aggrieved as a result of
the Authority’s decision of denial of the protest and shall include the facts, argument(s),
and the law upon which the appeal is made.
(5)
Failure to Timely File a Notice of Appeal or Formal Written Appeal. Failure to submit
the Notice of Appeal or Formal Written Appeal timely will result in the protest and appeal being
rejected by the Authority without further consideration.
(6)
Delivery. Written appeals shall be sent via hand delivery or certified mail. Electronic
forms of delivery are not an acceptable means of delivery. The appellee or party appealing the
decision is solely responsible for verifying that the written appeal was received in a timely
manner. Written appeals should be addressed to:
Hillsborough Transit Authority
Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
(7)

Proceeding before the Board or Appeals Committee.
(a)
Notice of Proceeding. The CEO or the CEO’s designee will notify the appellee of
the proceeding date and whether the matter will be held before the Board or Board
Appeals Committee.
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(b)
Review of the Appeal. The Board will review and render a decision and
determination on the Appeal or the Board may refer the appeal to a Board Appeals
Committee for review and recommendation. The Board Appeals Committee shall consist
of three (3) Board Members and a non-voting member appointed by the CEO. The
Board or Appeals Committee shall review the notice of appeal and all materials provided.
(c)
Opportunity to be Heard. The Board or the Appeals Committee shall also provide
the appellee or party making the appeal an opportunity to be heard prior to rendering a
decision. The Head of the Procurement Division or a designee shall also be given an
opportunity to be heard. The Board or the Appeals Committee shall review all
information and documents including the Formal Written Protest. No additional grounds
shall be considered that were not made at the time of the Formal Protest.
(d)
Decision on the Appeal. The Board shall render a decision and determination on
the appeal of the denial of the protest. The decision and determination of the Board of
Directors regarding the appeal of the denial of the protest shall be final. The Appeals
Committee shall make a recommendation of decision and determination to the Board of
Directors. The Board of Directors decision on the recommendation of the Appeals
Committee shall be final. The appellee and any bidder, offeror or proposer who is
afforded the opportunity to participate in the protest proceeding shall be bound by the
Board’s decision and determination and may not protest or appeal that decision. The
appellee shall be given a written notice of the decision and determination by the Board
within five (5) business days of decision and determination.
(e)
Withdrawal of Protest and Appeal: At any time during the protest or appeal
process, the protester or appellee may withdraw its protest and Appeal.
§9-209

Protest Involving Federal Funds.

(1)
Solicitation Requirement. For Federal Transit Administration (FTA) assisted
procurements, the Authority shall include solicitation language notifying prospective offerors of
the FTA’s protest procedures.
(2)
Notice. In addition to the requirements above, if the solicitation or award of contract
involves the use of federal funds, the Authority shall notify the Federal Transit Administration
(FTA) when it receives protests that apply to FTA Circular 4220.1F, and keep FTA informed
about the status of the protest.
(3)
Additional Notice. If the Authority denies a protest, and especially if an appeal to
FTA is likely to occur, the Authority shall inform the FTA Regional Administrator or the
Associate Administrator for the program office administering a headquarters project directly, and
if an FTA project manager is involved, keep the Project Manager informed about protests with
which it is involved.
(4)
Notice of FTA Protest Procedure. For FTA assisted procurements, the Authority shall
include solicitation language notifying prospective offerors of the FTA’s protest procedures.
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Section 9-300 – Debarment or Suspension
§9-301

Authority to Debar or Suspend.

(1)
Authority to Debar. After reasonable notice to the person involved and reasonable
opportunity for that person to be heard, the Head of the Procurement Department shall have
authority to debar a person for cause from consideration for award of contracts. Authority to
Suspend. The Head of the Procurement Department shall have authority to suspend a person
from consideration for award of contracts if there is probable cause for debarment. The
suspension shall not be for a period exceeding three (3) years.
(2)
Causes for Debarment or Suspension. The causes for debarment or suspension include
the following:
(a)
conviction for commission of a criminal offense as an incident to obtaining or
attempting to obtain a public or private contract or subcontract, or in the performance of
such contract or subcontract;
(b)
conviction under State or federal statutes of embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other offense
indicating a lack of business integrity or business honesty which currently, seriously, and
directly affects responsibility as a contractor;
(c)
conviction under State or federal antitrust statutes arising out of the submission of
bids or proposals,
(d)
violation of contract provisions, as set forth below, of a character which is regarded
by the Head of the Procurement Department to be so serious as to justify debarment
action:
(i)
deliberate failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract; or
(ii)
a recent record of failure to perform or of unsatisfactory performance in
accordance with the terms of one or more contracts; provided that failure to
perform or unsatisfactory performance caused by acts beyond the control of the
contractor shall not be considered to be a basis for debarment;
(e)
any other cause the Head of the Procurement Department determines to be so
serious and compelling as to affect responsibility as a contractor, including debarment by
another governmental entity for any cause listed in regulations including but not limited
to, the Excluded Parties List System (EPLSSystem for Award Management (SAM)); and
(f)
for violation of the ethical standards set forth in the Code of Ethics under Florida
Statutes Chapter 112.
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§9-302

Suspension.

(1)
Recommendation by the Contracting Officer. The Contracting Officer shall recommend
suspension or debarment to the Head of the Procurement Department for determination. The
Contracting Officer shall make a written recommendation that probable cause exists for
debarment or suspension.
(2)
Authority to debar or suspend. After receipt of the recommendation from the Contracting
Officer, after notice to the contractor or prospective contractor and reasonable opportunity to be
heard, the Head of the Procurement Department shall have the authority to debar or suspend a
person for cause from consideration for award of contracts and shall issue a written
determination
(3)
Probable Cause Determination. After notice and an opportunity to be heard and upon
written determination by the Head of the Procurement Department that probable cause exists for
debarment as set forth in this Section, a contractor or prospective contractor shall be suspended.
(4)
Notice of Suspension. A notice of suspension, including a copy of such determination,
shall be sent to the suspended contractor or prospective contractor. Such notice shall state that:
(a)
the suspension is for the period it takes to complete an investigation into possible
debarment including any appeals of a debarment decision but not for a period in excess of
three (3) years;
(b)
bids or proposals will not be solicited from the suspended person, and, if they are
received, they will not be considered during the period of suspension; and
(c)
if a hearing has not been held, the suspended person may request a hearing in
accordance with these regulations.
(5)
Suspension Period. A contractor or prospective contractor is suspended upon issuance
of the notice of suspension. The suspension shall remain in effect during any appeals. The
suspension may be ended by the CEO or CEO’s designee or the Board of Directors of the
Authority but, otherwise, shall only be ended when the suspension has been in effect for three (3)
years or a debarment decision takes effect.
§9-303

Initiation of Debarment Action.

Notice. Written notice of the proposed debarment action shall be sent by certified mail,
return receipt requested, to the contractor or prospective contractor. This notice shall:
(a)

state that debarment is being considered;

(b)

set forth the reasons for the action;

(c)
state that, if the contractor or prospective contractor so requests, a hearing will be
held, provided such request is received by the CEO or CEO’s designee within five (5)
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days after the contractor or prospective contractor receives notice of the proposed action;
and
(d)
§9-304

state that the contractor or prospective contractor may be represented by counsel.
Request for Hearing on the Proposed Debarment Action.

(1)
Request for hearing. A contractor or prospective contractor that has been notified of a
proposed debarment action may request in writing that a hearing be held. Such request must be
received by the CEO or CEO designee within five (5) days of receipt of notice of the proposed
action. If no request is received within the five-day period, a final determination may be made as
set forth in Section 9-308 (Effect of Debarment Decision).
(2)
Time Computation. Saturdays, Sundays, or federal or State of Florida holidays shall be
excluded in the computation of the time periods provided by this section.
§9-305

Notice of Hearing on the Proposed Debarment Action.

If a hearing is requested, the Head of the Procurement Department shall conduct the
hearing and make a final decision. The Head of the Procurement Department shall send a written
notice of the time and place of the hearing. Such notice shall be sent by certified mail, return
receipt requested, and shall state the purpose of the proceedings.
§9-306

Hearings on Proposed Debarment Action.

(1)
Informal Hearing. Hearings shall be as informal as may be reasonable and appropriate
under the circumstances and in accordance with applicable due process requirements. The
Authority may be represented in hearings by legal counsel. The weight to be attached to
evidence presented in any particular form will be within the discretion of the hearing official.
Stipulations of fact agreed upon by the parties may be regarded and used as evidence at the
hearing. The parties may stipulate the testimony that would be given by a witness if the witness
were present. The hearing official may require evidence in addition to that offered by the parties.
(2)
Hearing Record. A hearing may be recorded but need not be transcribed except at the
request and expense of the person making such request. A record of those present, identification
of any written evidence presented, copies of all written statements, and a summary of the hearing
shall be sufficient record.
§9-307

Debarment Decision.

The Head of the Procurement Department shall prepare a written determination and
decision. Such determination and decision shall be sent to the contractor or prospective
contractor. When debarment is ordered, the written determination shall state the length of the
debarment, the reasons for such action and to what extent affiliates are affected.
§9-308

Effect of Debarment Decision.
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(1)
Effect of the Decision. A debarment decision will take effect upon issuance and receipt
by the contractor or prospective contractor. After the debarment decision takes effect, the
contractor shall remain debarred until a court, the Board of Directors, or the CEO or CEO
designee’s orders otherwise or until the debarment period specified in the decision expires.
(2)
Finality of Decision to Suspend or Debar. The decision to suspend or debar by the Head
of the Procurement Department shall be final and conclusive unless an appeal of the decision is
filed within five (5) days of receipt to the CEO.
§9-309

Appeal of Suspension or Debarment Decision.

(1)
Suspension or Debarment Appeals. A contractor may appeal administratively any
suspension or debarment decision to the CEO within five (5) days after receipt of the decision to
debar or suspend.
(2)
Failure to Submit an Appeal. Failure to submit the Formal Written Appeal timely will
result in the appeal of the Suspension or Debarment being rejected by the Authority without
further consideration.
(3)
Delivery. Written appeals shall be sent via hand delivery or certified mail. Electronic
forms of delivery are not an acceptable means of delivery. The party appealing the decision is
solely responsible for verifying that the written appeal was received in a timely manner. Written
appeals should be addressed to:
Hillsborough Transit Authority
Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
(4)
Appeal Requirements. The Appeal of the denial of the decision to debar or suspend shall
contain:
(a)
an affirmative statement that the document is an “ Appeal of Decision to Debar or
Appeal of Decision to Suspend”;
(b)
name and address of the contractor or prospective contractor appealing the
decision to suspend or debar hereinafter “appellee”;
(c)

name of the attorney or firm representing appellee, if applicable;

(d)

identification of the procurement or contract;

(e)

reasons for the appeal;

(f)

documents to substantiate the basis or ground for the appeal; and
Page 111 of 144

MAY 2012

HILLSBOROUGH TRANSIT AUTHORITY

TAMPA, FL

PROCUREMENT MANUAL
(g)
the Appeal must demonstrate how the appellee has been aggrieved as a result of
the Authority’s decision of the suspension or debarment and shall include the facts,
argument(s), and the law upon which the appeal is made.
(5)
No Additional Consideration after Deadline. Any documents, basis or ground for an
appeal not set forth or provided in the appeal required under this provision shall be deemed
waived.
(6)
Hearing or Opportunity to be heard. The CEO or CEO’s designee shall provide the
appellee an opportunity to be heard on the issues stated in the appeal.
(7)
Decision. The CEO or CEO’s designee shall issue a written decision to debar or suspend.
The decision shall:
(a)

state the reasons for the action taken; and

(b)
inform the debarred or suspended person involved of its rights to administrative
review as provided in this Article.
(8)
Notice of Decision. A copy of the decision shall be mailed or otherwise furnished
immediately to the debarred or suspended person.
(9)
Finality of Decision. A decision by the CEO or CEO’s designee to debar or suspend
shall be final and conclusive, unless the contractor or prospective contractor files an written
appeal to the Board within five (5) days of the decision by the CEO or CEO’s designee.
(10) Appeal to Board Requirements. The Appeal to the Board of the CEO or CEO designee’s
decision to debar or suspend shall contain:
(a)
an affirmative statement that the document is an “Appeal to Board of the decision
to Debar by the CEO or CEO’s designee or Appeal to the Board of the CEO or CEO
designee’s decision to Suspend”;
(b)
name and address of the contractor or prospective contractor appealing the
decision to suspend or debar hereinafter “appellee”;
(c)

name of the attorney or firm representing appellee, if applicable;

(d)

identification of the procurement or contract;

(e)

reasons for the appeal; and

(f)
Legal basis and argument for the appeal of the decision of the CEO or CEO’s
designee to debar of suspend.
(11) Failure to Submit Appeal to Board. Failure to submit the Appeal to the Board of
Directors timely will result in the appeal to Board of the Suspension or Debarment being rejected
by the Authority without further consideration.
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(12) Delivery. Written appeals shall be sent via hand delivery or certified mail. Electronic
forms of delivery are not an acceptable means of delivery. The party appealing the decision is
solely responsible for verifying that the written appeal was received in a timely manner. Written
appeals should be addressed to:
Hillsborough Transit Authority
Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
(13)
Hearing or Opportunity to be heard. The Board of Directors shall provide the appellee
and the Authority with notice of hearing and an opportunity to be heard on the issues stated in
the appeal.
(14) Decision. Upon providing the parties with an opportunity to be heard on the appeal, the
Board of Directors shall issue a written decision to debar or suspend. The decision shall state the
reasons for the action taken.
(15) Notice of Decision. A copy of the decision shall be mailed or otherwise furnished
immediately to the debarred or suspended person.
(16) Finality of Decision. A decision by the Board of Directors to debar or suspend shall be
final and conclusive, unless the contractor or prospective contractor files a court action pursuant
to Section 9-700.
Section 9-400 Contract Claims and Disputes
§9-401

Resolution of Contract Claims and Disputes.

(1)
Claims and Disputes Authority to Resolve. All claims or disputes by a Contractor against
the Authority relating to a contract shall be submitted in writing to the designated Contracting
Officer of the Procurement Department for a determination.
(2)
Definition. Claims and disputes include controversies arising under a Contract and those
based upon breach of contract, mistake, misrepresentation or other cause of contract
modification, termination or rescission.
(3)
Notice of Claim or Dispute. The Contractor shall submit a Notice of Claim or Dispute in
writing within ten (10) days of issue giving rise to claim or dispute. The date of the issue shall
include when the contractor knew of the issue or should have known of the issue that gave rise to
the claim or dispute.
(4)

Notice Requirements. The Notice of Claim or Dispute shall include at a minimum:
(a)
the Notice of Claim or Dispute shall be titled “Notice of Contract Claim or Notice
of Contract Dispute”;
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(b)

name and address of the contractor;

(c)

name of the attorney and firm representing contractor, if applicable;

(d)

identification of the contract; and

(e)

Reasons for the claim or dispute.

(5)
Failure to timely submit Notice. Failure to submit the Notice of Claim or Dispute within
ten (10) days of the issue that gave rise to the dispute or claim will result in the claim or dispute
being rejected by the Authority without further consideration. The date of the issue shall include
when the contractor knew of the issue or should have known of the issue that gave rise to the
claim or dispute.
(6)
Delivery. A Notice of Claim or Dispute shall be sent via hand delivery or certified mail.
Electronic forms of delivery are not an acceptable means of delivery. The contractor is solely
responsible for verifying that the Notice of Claim or Dispute was received in a timely manner.
Notice of Claim or Dispute should be addressed to:
Hillsborough Transit Authority
Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
(7)
Timeline for Formal Written Claim or Dispute. The Formal Written Claim or Dispute
shall be filed within seven (7) days after the date the Notice of Claim or Dispute is timely filed.
Failure to submit the Formal Written Claim or Dispute within seven (7) days will result in the
Claim or Dispute being rejected by the Authority without further consideration.
(8)
Written Claim or Dispute Requirements. The Formal Written Claim or Dispute shall
include at a minimum:
(a)
the Formal Written Claim or Dispute shall be titled “Formal Written Contract
Claim or Dispute”;
(b)

name and address of the contractor;

(c)

name of the attorney and firm representing contractor, if any;

(d)

identification of the solicitationcontract;

(e)

reason(s) for the claim or dispute;

(f)

requested relief;

(g)
the claim or dispute must demonstrate how the contractor has been aggrieved as a
result of the Authority’s decision and shall include the facts, argument(s), and the law
upon which the claim or dispute is made;
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(h)

documents to substantiate the basis or ground for the claim or dispute.

(9)
No further consideration. Any documents, basis or ground(s) for the claim or dispute not
set forth or provided in the formal written contract claim or dispute required under this provision
shall be deemed waived.
(10) Written determination. The Contracting Officer shall issue a decision in writing within
ten (10) days of the hearing of Claim or Dispute and shall mail to the contractor. The decision
shall state the reasons for the decision reached.
(11) Administrative Remedies. This process is considered to be an administrative remedy and
all contractors agree to exhaust their administrative remedies under the Authority policies prior
to seeking judicial relief of any type in connection with any matter related to the suspension or
debarment.
§9-402

Appeal of Contract Claims or Disputes.

(1)
Appeal. The Contracting Officer’s decision shall be final and conclusive unless within
five (5) days of receipt of the decision the contractor delivers a written appeal to the CEO or
CEO’s designee.
(2)
Requirements of the Appeal. The Formal Written Appeal of the Claim or Dispute shall
include at a minimum:
(a)
the Formal Written Appeal shall be titled “Formal Written Appeal of the Contract
Claim or Dispute”;
(b)

name and address of the contractor;

(c)

name of the attorney and firm representing contractor, if any;

(d)

identification of the solicitationcontract;

(e)

reason(s) for the appeal;

(f)

requested relief;

(g)
the Appeal of the claim or dispute must demonstrate how the contractor has been
aggrieved as a result of the Authority’s decision and shall include the facts, argument(s),
and the law upon which the appeal is made; and
(h)

documents to substantiate the basis or ground for the claim or dispute.

(3)
Delivery of Appeal. Notice of Appeal of a Claim or Dispute under this Subsection shall
be sent via hand delivery or certified mail. Electronic forms of delivery are not an acceptable
means of delivery. The claimant is solely responsible for verifying that the written protest was
received in a timely manner. Written protests should be addressed to:
Hillsborough Transit Authority
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Attention: Chief Executive Officer
1201 East 7th Avenue
Tampa, Florida 33605
(4)
Failure to submit a timely Appeal. Failure to submit the Appeal within five (5) days of
the receipt of the determination will result in the appeal being rejected by the Authority without
further consideration.
(5)
Review of Appeal. The CEO or CEO’s designee may review the Appeal or may refer to
Binding Arbitration for review and determination of the decision by the Contracting Officer at
CEO or CEO designee’s sole discretion.
(6)
Opportunity to be Heard. The CEO, CEO’s designee or Arbitrator shall provide the
appellee and Authority with an opportunity to be heard on the appeal.
(7)
Arbitration. If the matter is referred to Binding Arbitration, the parties shall select a
neutral arbitrator by agreement or striking from a selection panel. Both parties shall be given an
opportunity to be heard. The Arbitrator shall render a written decision within thirty (30) days of
the hearing. The prevailing party shall be entitled to all costs and fees associated with Arbitration.
The decision of the Arbitrator shall be final.
(8)
Administrative Remedies. This process is considered to be an administrative remedy and
all contractors agrees to exhaust its administrative remedies under the Authority policies prior to
seeking judicial relief of any type in connection with any matter related to the contract claim or
contract dispute.
Section 9-500 Solicitations or Awards in Violation of Law
§9-501

Applicability of this Section.

The provisions of this Section 9-500 shall apply where it is determined administratively,
or upon administrative or judicial review, that a solicitation or award of a contract is in violation
of law.
§9-502

Remedies Prior to an Award.

If prior to award it is determined that a solicitation or proposed award of a contract is in
violation of law, then the solicitation or proposed award shall be:
(a)

cancelled; or

(b)

revised to comply with the law.

§9-503

Remedies After an Award.

If after an award it is determined that a solicitation or award of a contract is in violation
of law, then:
(1)

if the person awarded the contract has not acted fraudulently or in bad faith:
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(a)
the contract may be ratified and affirmed, provided it is determined that
doing so is in the best interests of the Authority; or
(b)
the contract may be terminated and the person awarded the contract shall
be compensated for the actual expenses reasonably incurred under the contract,
prior to the termination.
(2)

if the person awarded the contract has acted fraudulently or in bad faith:
(a)

the contract may be declared null and void; or

(b)
the contract may be ratified and affirmed if such action is in the best
interests of the Authority, without prejudice to the Authority's rights to such
damages as may be appropriate.
Section 9-600 – Interest
§9-601

Interest.

Interest on amounts ultimately determined to be due to a contractor or the Authority in a
court of law shall be payable at the statutory rate applicable to judgments from the date the claim
arose through the date of decision or judgment, whichever is later.
Section 9-700 – Access to Courts
§9-701

Access to Courts.

(1)
Solicitation and Award of Contracts. The State Court in Hillsborough County, Florida
shall have jurisdiction over an action between the Authority and a bidder, offeror, or contractor,
prospective or actual, to determine whether a solicitation or award of a contract is in accordance
with the Constitution, statutes, regulations, and the terms and conditions of the solicitation. The
State Court in Hillsborough County, Florida shall have such jurisdiction, whether the actions are
at law or in equity, and whether the actions are for monetary damages or for declaratory,
injunctive, or other equitable relief.
(2)
Debarment or Suspension. The State Court in Hillsborough County, Florida shall have
jurisdiction over an action between the Authority and a person who is subject to a suspension or
debarment proceeding, to determine whether the debarment or suspension is in accordance with
the Constitution, statutes, and regulations. The State Court in Hillsborough County, Florida shall
have such jurisdiction, whether the actions are at law or in equity, and whether the actions are for
declaratory, injunctive, or other equitable relief.
(3)
Actions Under Contracts or for Breach of Contract Claims and Disputes. The State
Court in Hillsborough County, Florida shall have jurisdiction over an action between the
Authority and a contractor, for any cause of action which arises under, or by virtue of, the
contract, whether the action is at law or in equity, whether the action is on the contract or for a
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breach of the contract, and whether the action is for monetary damages or declaratory, injunctive,
or other equitable relief.
(4)
Limited Finality for Administrative Determinations. In any judicial action under this
Section, factual or legal determinations by employees, agents, or other persons appointed by the
Authority shall be final and remain in effect while on appeal unless stayed by a Court of
competent jurisdiction, notwithstanding any contract provision or regulation to the contrary,
except to the extent provided in this Section.
(5)

Applicable Law. Florida law will apply to any and all actions under this Section.
Section 9-800 Time Limitations on Actions

§9-801

Applicability of Time Limitations.

(1)
Protested Solicitations and Awards. Any action under Section 9-700 (Access to Courts)
shall be commenced within thirty (30) days after receipt of a final administrative decision pursuant
to either Section 9-200, or shall be barred.
(2)
Debarments and Suspensions for Cause. Any action under Section 9-700 (Access to
Courts) shall be commenced within thirty (30) days after receipt of the decision of the Board of
Directors under Section 9-300 (Authority to Debar or Suspend, Decision), or the decision of the
Ethics Commission under Section 12, if applicable
(3)
Actions under Contracts or for Breach of Contract. The statutory limitations on an
action between private persons on a contract or for breach of contract shall apply to any action
commenced pursuant to Section 9-700 (Access to Courts).
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CHAPTER 10 – INTERGOVERNMENTAL RELATIONS
Section 10-100 – Cooperative Purchasing Authorized
§10-101

Definitions.

(1)
“Cooperative Purchasing” means procurements conducted by, or on behalf of, multiple
public entities.
(2)
“Joint Procurement” (sometimes informally referred to as cooperative procurement)
means a method of contracting in which two or more purchasers agree from the outset to use a
single solicitation document and enter into a single contract with a vendor for delivery of
property or services in a fixed quantity, even if expressed as a total minimum and total maximum.
Unlike a State or local government purchasing schedule or contract where other public entities
are “named” but their anticipated volume of business was not incorporated into a solicitation or
contract prior to issuance or award, a joint procurement is not drafted for the purpose of
accommodating the needs of other parties that may later choose to participate in the benefits of
that contract, but is drafted to the benefit of specific parties. This type of cooperative purchasing
is “preferred” and should be utilized by the Authority in all instances.
§10-102

Cooperative Purchasing and Joint Procurement Authorized.

(1)
The Authority may participate in, sponsor, conduct, or administer a Cooperative
Purchasing agreement or Joint Procurement for the procurement of any supplies, services, or
construction with one or more public entities in accordance with an agreement entered into
between the participants. Such Cooperative Purchasing or Joint Procurement may include, but
is not limited to, joint or multi-party contracts between participating entities and open-ended
contracts made available to participating parties.
(2)
All Cooperative Purchasing and Joint Procurement conducted under this Chapter shall be
through contracts awarded through full and open competition, including use of source selection
methods substantially equivalent to those specified in Chapter 3 (Source Selection and Contract
Formation) of this Manual.
(3)
It may be economically advantageous for the Authority to enter into a joint procurement
with others that have similar needs. The public entity responsible for undertaking the joint
procurement may, upon contract award, assign to the other participants responsibilities for
administering those parts of the contract affecting their property or services. Participation in a
joint procurement, however, does not relieve the Authority from the requirements and
responsibilities it would have if it were procuring the property or services itself, and does not
relinquish responsibility for the actions of other participants merely because the primary
administrative responsibility for a particular action resides in an entity other than itself.
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Section 10-200 - Sale, Acquisition, or Use of Supplies by a Public Procurement Unit
§10-201

Sale, Acquisition, or Use of Supplies.

The Authority may sell to, acquire from, or use any supplies belonging to other public
entities to the degree permitted by law or regulation, independent of the requirements of Chapter
3 (Source Selection and Contract Formation) and Chapter 8 (Supply Management).
§10-202

Cooperative Use of Supplies or Services.

The Authority may enter into an agreement as made permissible by law or regulation,
independent of the requirements of Chapter 3 (Source Selection and Contract Formation) and
Chapter 8 (Supply Management), with any other public entity for the cooperative use of supplies
or services under the terms agreed upon between the parties.
§10-203

Joint Use of Facilities.

The Authority may enter into agreements for the common use or lease of warehousing
facilities, capital equipment, and other facilities with another public entity under the terms agreed
upon between the parties.
§10-204

Supply of Personnel, Information, and Technical Services.

(1)
Supply of Personnel. The Authority is authorized, in its discretion, upon written request
from another public entity to provide personnel support. The public entity making the request
shall pay the direct and indirect cost of furnishing Authority personnel, in accordance with an
agreement between the parties.
(2)
Supply of Services. The informational, technical, and other services of the Authority
may be made available to any other public entity. The requesting public entity shall pay for the
expenses of the services so provided, in accordance with an agreement between the parties.
(3)
Information Services. Upon request, the Authority may make available to other public
entities the following services, among others:
(a)

standard forms;

(b)

printed manuals;

(c)

product specifications and standards;

(d)

quality assurance testing services and methods;

(e)

qualified products lists;
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(f)

source information;

(g)

common use commodities listings;

(h)

supplier pre-qualification information;

(i)

supplier performance ratings;

(j)

debarred and suspended bidders lists;

(k)

forms for Invitations for Bids, Requests for Proposals, Instructions to Bidders;

(l)

General Contract Provisions, and other contract forms; and

(m)
contracts or published summaries thereof, including price and time of delivery
information.
(4)
Technical Services. The Authority may provide the following technical services, among
others:
(a)
development of products specifications;
(b)
development of quality assurance test methods, including receiving, inspection,
and acceptance procedures;
(c)

use of product testing and inspection facilities; and

(d)

use of personnel training programs.

(5)
Fees. The Chief Executive Officer may enter into contractual arrangements and publish a
schedule of fees for the services provided under Subsections (3) and (4) of this Section.
§10-205

Supply of Personnel, Information, and Services.

Requests to the Authority by another public entity to provide or make available
personnel, services, information, or technical services pursuant shall be complied with only to
the extent that the Chief Executive Officer determines that it is practical to do so in terms of
personnel, time, and other resources.
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Section 10-300 – Contract Controversies
§10-301

Contract Controversies.

Cooperative Purchasing agreements and Joint Procurements conducted by the Authority
shall include a provision that controversies arising between an ordering public entity and the
contractor shall be resolved between these two parties (not the Authority).
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CHAPTER 11 –DISADVANTAGED, SMALL, WOMAN-OWNED AND MINORITY
OWNED BUSINESS ENTERPRISE PROGRAMS AND SMALL BUSINESS
INITIATIVES
Section 11-100 – General.
§11-101

General Policy.

(1)
It is the policy of the Authority that disadvantaged and small businesses have the
opportunity to compete for and participate in the performance of contracts or in the purchase
of supplies, services and construction procured by the Authority. In addition, contractors
performing work for the Authority shall ensure that these business concerns have the
opportunity to participate in the performance of contracts without discrimination on the basis
of race, color, national origin or sex.
(2)

Current programs developed to manage this policy include:
(a)
United States Department of Transportation (USDOT) Funds: Disadvantaged
Business Enterprise (DBE) Program, which includes Small Business Enterprise (SBE)
participation; and
(b)

§11-102

Non-USDOT Funds: SBE Initiatives.
Solicitation and Contract Clauses, Forms and Procedures.

The Chief Executive Officer shall develop solicitation and contract clauses, forms and
procedures to appropriately educate businesses about the Authority’s programs, effectively collect
all necessary program and compliance information, encourage participation in the Authority’s
programs and report the Authority’s progress to the Board of Directors.
Section 11-200 –DOT Funds: Disadvantaged Business Enterprise Program (with SBE
Participation)
§11-201

Application.

(1)
This Section applies to purchases, regardless of dollar amount or purchase method, made
using Department of Transportation (DOT) or federal transit funds authorized by Titles I, III, V
and VI of ISTEA, Pub. L. 102–240 or by federal transit laws in Title 49, U.S. Code, or Titles I,
III, and V of the TEA–21, Pub. L. 105–178, 49 CFR Part 26.
(2)
Purchases made utilizing U.S. DOT funds must comply with 49 CFR Part 26 or
applicable Authority policies and programs.
§11-202

Responsibility and Purpose.
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The Chief Executive Officer shall develop and implement a DBE program, including
a small business element, that meets the requirements of 49 CFR Part 26.
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§11-203

Execution of USDOT Funds: DBE Program.

(1)
The Chief Executive Officer shall designate in writing a DBE Liaison Officer (DBELO)
to implement all aspects of the Authority’s USDOT DBE program.
(2)
The DBELO shall have direct, independent access to the Chief Executive Officer
concerning all DBE program matters and shall work closely with Procurement and project
management staff who shall assist in the administration of these programs.
(3)
The DBELO shall develop written procedures to implement these programs and deliver
adequate training to Authority personnel, vendors and others who participate in the program.
These procedures shall include removing barriers that impede DBEs from participating in
Authority procurements and effective monitoring of prime contractors who have committed to
subcontracting work to DBEs.
§11-204

Objectives.

The objectives of this program shall be to:
(a)
ensure nondiscrimination in the award and administration of USDOT-assisted
contracts;
(b)
create a level playing field on which DBEs can compete fairly for USDOTassisted contracts;
(c)
ensure that the Authority DBE program is narrowly tailored in accordance
with applicable law;
(d)
ensure that only firms that fully comply with 49 CFR part 26 eligibility standards
are permitted to participate as DBEs;
(e)

help remove barriers to the participation of DBEs in USDOT-assisted contracts; and

(f)
assist the development of firms that can successfully compete in the marketplace
outside the DBE program.
Section 11-300 – Non USDOT Funds: SBE Initiatives
§11-301

Application.

This Section applies the Authority’s non USDOT funded contracts.
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§11-302

Execution of Local SBE, WBE and MBE Programs.

(1)
The Chief Executive Officer shall designate in writing a SBE Liaison Officer (SBELO) to
implement all aspects of the Authority’s local SBE initiatives.
(2)
The SBELO shall have direct, independent access to the Chief Executive Officer
concerning all SBE matters and shall work closely with Procurement and project management
staff who shall assist in the administration of these initiatives.
(3)
The SBELO shall develop written procedures to implement these initiatives and deliver
adequate training to Authority personnel, vendors and others who participate in them. These
procedures shall align with the objectives in§-11-304 .
§11-303

Responsibility.

The Chief Executive Officer shall develop and implement local D B E a n d SBE
initiatives that fully meet the requirements of applicable laws or regulations.
§11-304

Objectives.

The objective of these initiatives shall be to:
(a)
create a level playing field on which small businesses can compete fairly for
locally funded contracts, both at a prime and subcontractor level;
(b)
expand opportunities for small businesses to participate in non-USDOT funded
procurements;
(c)
remove any barriers that may exist to the participation of small businesses in the
Authority’s non USDOT-funded contracts;
(d)
assist the development of firms that can successfully compete in the
marketplace;
(e)
align the Authority with its customers, enhancing the Authority’s ability to better
meet their needs; and
(f)
increase the Authority’s options when purchasing products and capabilities in a
competitive marketplace.
§11-305

Procedures.
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(1)
Until such time as the Authority can complete the required availability/disparity study to
determine if goal-based SBE minority based enterprise (MBE) or woman-owned business
enterprise (WBE) programs are legally supportable, the Procurement Department shall require
in its solicitations that prime contractors identify all subcontractors to be used in the
performance of a contract and identify whether the subcontractors are DBEs, SBEs, WBEs or
MBEs.
(2)
Subcontractor information shall be used in part to support the study and to set parameters
around the development of any resulting goal-based DBE, SBE, WBE or MBE program.
(3)
Until such time as the study can be completed, solicitation provisions shall encourage
prime contractors to utilize DBEs, SBEs, WBEs and MBEs in their subcontracting practices.
Whether a prospective contractor submits the required documentation shall be considered a
matter of the prospective contractor’s responsibilityresponsiveness. Prospective contractors who
do not comply with the Authority’s solicitation requirements may be considered to be not
responsible.
(4)
The Authority shall publish on its public website a list of where prospective contractors
may locate potential DBE, SBE, WBE or MBE subcontractors.
(5)
The Authority shall not engage in procurement practices that may specifically limit the
ability of DBEs, SBEs, WBEs or MBEs to participate in the Authority’s procurement system.
Where practical, procurements shall be structured to encourage DBE, SBE, WBE or MBE
participation including, specifications and statements of work that are not limiting to them and
unbundling large procurements where practical. Further, the Authority shall make reasonable
efforts to ensure SBEs, D B E s , WBEs and MBEs are aware of the Authority’s upcoming
procurement opportunities, including participation of Authority personnel in SBE, D B E , WBE
and MBE-focused community outreach programs.
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CHAPTER 12 – CONFLICTS OF INTEREST
Section 12-100 – General Provisions
§12-101

Prohibited Situations.

(1)
No employee, officer, Board Member or agent of the Authority shall participate in the
selection, or in the award or administration of a contract, if a conflict of interest, real or apparent,
would be involved. No employee, officer or agent of the Authority or members of their families
shall benefit directly or indirectly from the sale, disposition, leasing or acquisition of the Authority
property. A conflict of interest would arise when:
(a)

employee, officer, Board Member or agent of the Authority,

(b)
any member of their immediate family, (parent, spouse, child, or sibling, or any
other natural person having the same legal residence as the employee, officer, Board
Member or agent),
(c)
his or her partner, an organization that employs or is about to employ any of the
above, or
(d)
any other person, business or organization with whom the employee, officer,
Board Member or agent or any member of their immediate family is negotiating or has an
arrangement concerning prospective employment is involved in the sale, disposition,
lease or acquisition, or has a financial or other interest pertaining to an award, or the sale
or leasing of, or acquisition or disposition of the Authority property.
(e)
an employee, officer, Board Member, or agent of an organization that employs, or
is about to employ any of the above has a financial or other interest in the firm selected
for award.
(2)
An exception to the foregoing is when an employee, members of his family, an officer,
Board Member or agent of the Authority can bid on used office equipment or vehicles past lifespan when submitting bids according to competitive bid process, provided he adheres to the
following underlying principles or guidelines:
(a)
preventing the existence of conflicting roles that might bias the Authority's
judgment;
(b)

preventing unfair competitive advantage; and

(c)

not knowingly using confidential information for actual or anticipated gain.

(3)
It is expressly prohibited that any employee, officer, Board Member, or agent of the
Authority receive any personal benefit or profit from any contract or purchase made by the
Authority.
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§12-102

Gifts or Gratuities.

(1)
All employees, officers, Board Members or agents involved with financial or procurement
recommendations and/or decisions of the Authority are expected to impartially deal with vendors
and the public in the best interest of the Authority; therefore, all employees, officers, Board
Members or agents of the Authority involved with financial or procurement recommendations
and/or decisions of the Authority shall not solicit and are prohibited from accepting gifts,
gratuities, favors, or anything of monetary value from visitors, organizations, vendors,
contractors, potential contractors, or parties to subcontracts. Records of vendors, contractors,
potential contractors or parties to subcontracts are available in the Authority’s Procurement
Department.
(2)
The Authority’s employees, officers, Board Members or agents are also bound by Chapter
410.02 of the Authority’s Ethics and Code of Conduct, Chapter 112, Florida Statutes, Code of
Ethics for Public Officer and Employees, and FTA Circular C 4220.1F.
§12-103

Organizational Conflicts of Interest.

The Authority shall take steps to prevent or mitigate organizational conflicts of interest
that would result in conflicting roles that might bias a contractor’s judgment or would result in
unfair competitive advantage. An organizational conflict of interest occurs when any of the
following circumstances arise:
(a)
Lack of Impartiality or Impaired Objectivity. When the contractor is unable, or
potentially unable, to provide impartial and objective assistance or advice to the recipient
due to other activities, relationships, contracts, or circumstances.
(b)

Unequal Access to Information.
(i)
The contractor has an unfair competitive advantage through obtaining
access to nonpublic information during the performance of an earlier contract.
(ii)
The Authority’s employees, officers, Board Members or agents may not
gain any personal and improper advantage, use nor furnish to anyone any
information not available to the general public that was obtained as a result of
association with the Authority.

(c)
Biased Ground Rules. During the conduct of an earlier procurement, the
contractor has established the ground rules for a future procurement by developing
specifications, evaluation factors, or similar documents.
(d)
Conflicts and Acquisition Planning. The Authority shall not issue a purchase
order or execute a contract when a conflict of interest is evident. In addition,
Procurement shall analyze each planned acquisition in order to identify and evaluate
potential organizational conflicts of interest as early in the acquisition process as possible,
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and avoid, neutralize, or mitigate potential conflicts before issuing a purchase order or
executing a contract award.
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§12-104

State and Federal Rules – Conflicts of Interest Personal or Organizational.

(1)
Nothing hereinabove stated is intended to conflict with any administrative rules of the
State of Florida, in particular Commission on Ethics or the Department of Administration, nor
any federal rules associated with conflicts of interest.
(2)
In cases where the existence of a conflict is not clear, the matter will be referred to the
Authority’s legal counsel and where appropriate, State Ethics Commission for a determination.
§12-105

Agency Contract Prohibition.

(1)
The Authority shall not enter into any contract in which any employee, officer, Board
Member or agent of the Authority has, during his tenure or for two-years thereafter, any material
interest either direct or indirect.
(2)
If any such present or former employee, officer, Board Member or agent of the Authority
involuntarily acquires or had acquired prior to the beginning of his tenure any such interest and if
such interest is immediately disclosed to the Authority, the Authority may waive this prohibition
provided that any such present employee, officer, Board Member or agent shall not participate in
any action by the Authority relating to such contract.
§12-106

Doing Business with the Authority.

No employee, officer, Board Member or agent, for a period of two (2) years after leaving
the Authority’s employment, shall do business with the Authority.
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ATTACHMENT A - DEFINITIONS
Definitions for key terms and acronyms used throughout this Manual are provided below
unless the context in which they are used clearly requires a different meaning or a different
definition is prescribed for a particular section or provision.
Paragraph
#
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Definition
Actual Costs
Adverse decision
Appellee
Applicable Credits
Architectural and Engineering Services
Authority (the Authority)
Bid Sample
Board of Directors or Board
Brand Name or Equal Specification
Brand Name Specification
CEO (Chief Executive Officer)
CFR
Code of Federal Regulations (CFR)
Construction
Cooperative Purchasing
Cost Data
Cost Objective
Cost-Reimbursement Contract
DBE
Descriptive Literature
Design-bid-build
Design-build
Design-build-finance-operate-maintain
Design-build-operate-maintain
Design Requirements
Design Specifications
Disadvantaged Business Enterprise
Discussions
Established Catalogue Price
Excess Supplies

Chapter 1st
Appears
4
9
9
7
5
1
3
2
4
4
9
8
8
1
10
3
7
3
11
3
5
5
5
5
5
5
11
3
3
8
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Paragraph
#
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65

Definition
Expendable Supplies
FDOT
FTA
Full and open competition
Infrastructure Facility
Insurance
Insurer
Interested Party
Invitation for Bids
Joint Procurement
Low Tie Bids
Manual
Material Interest
May
Nonexpendable Supplies
Offeror
Operations and Maintenance
Organizational Conflict of Interest
(OCOI)
Performance Specifications
Person
Personal Property
Price Analysis
Pricing Data
Procurement
Procurement Department
Property
Protest
Purchase Description
Qualified Products List
Real Property
Request for Proposals
Responsible Bidder (or Offeror)
Responsive Bidder
Salient Characteristics
Services

Chapter 1st
Appears
Definitions
1
1
1
5
5
5
9
3
10
3
1
12
1
Definitions
1
5
4
4
1
8
3
5
1
2
3
9
3
4
1
3
3
3
4
1
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Paragraph
Definition
#
Shall
66
Specification
67
Standard Commercial Supplies and
68
Services
69
Suppliers
Supplies
70
Surplus Materials
71
TPA
72
Unsolicited Offer
73
USDOT or US DOT
74
Written or In Writing
75

Chapter 1st
Appears
1
4
2
3
1
8
2
3
1
1

(1)
“Actual Costs” are all direct and indirect costs which have been incurred for services
rendered, supplies delivered, or construction built, as distinguished from allowable costs only.
(2)
“Adverse decision” means an administrative decision made by a Contracting Officer that
is adverse to an individual or contractor. The term includes a denial of equitable relief by the
Authority or the failure of the Authority to issue a decision or otherwise act on the request or
right of the individual or contractor.
(3)
“Appellee” means any interested or aggrieved party who appeals the decision of the
Authority on a protest, suspension, debarment, claim or dispute.
(4)
“Applicable Credits” are receipts or price reductions which offset or reduce expenditures
allocable to contracts as direct or indirect costs. Examples include purchase discounts, rebates,
allowances, recoveries or indemnification for losses, sale of scrap and surplus equipment and
materials, adjustments for overpayments or erroneous charges, and income from employee
recreational or incidental services and food sales.
(5)

“Architectural and Engineering Services” means:
(a)
“professional services of an architectural or engineering nature”, as defined by
State law, if applicable, which are required to be performed or approved by a person
licensed, registered, or certified to provide such services;
(b)
professional services of an architectural or engineering nature performed by
contract that are associated with research, planning, development, design, construction,
alteration, or repair of real property; and
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(c)
such other professional services of an architectural or engineering nature, or
incidental services, which members of the architectural and engineering professions (and
individuals in their employ) may logically or justifiably perform, including: studies,
investigations, surveying, mapping, tests, evaluations, consultations, comprehensive
planning, program management, conceptual designs, plans and specifications, value
engineering, construction phase services, soils engineering, drawing reviews, preparation
of operating and maintenance manuals, and other related services.
(6)
The “Authority” means Hillsborough Transit Authority, Hillsborough Area Regional
Transit or HART.
(7)
"Bid sample" means a sample to be furnished by a bidder to show the characteristics of
the item offered in the bid.
(8)

“Board of Directors” or “Board” means the governing body of the Authority.

(9)
"Brand Name or Equal Specification" means a specification which uses one or more
manufacturer's names or catalogue numbers to describe the salient characteristics (standard of
quality, performance, etc.) needed to meet the Authority's requirements and which provides for
the submission of equivalent products.
(10) “Brand Name Specification" means a specification limited to one or more items by
manufacturers' names or catalogue numbers.
(11)

“CEO” means the Chief Executive Officer.

(12) “Chief Executive Officer” means the highest level administrator within the Authority,
also known as the “executive administrator” in Chapter 163.567(12), Florida Statutes.
(13)

“CFR” means Code of Federal Regulations.

(14) “Construction” means the process of building, altering, repairing, improving, or
demolishing any public infrastructure facility, including any public structure, public building, or
other public improvements of any kind to real property. It does not include the routine operation
routine repair or routine maintenance of any existing public infrastructure facility, including
structures, buildings, or real property.
(15) “Cooperative Purchasing” means procurements conducted by, or on behalf of, multiple
public entities.
(16) “ Cost Data” are information concerning the actual or estimated cost of labor, material,
overhead, and other cost elements which have been actually incurred or which are expected to be
incurred by the contractor in performing the contract.
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(17) “Cost Objective” is any unit of work such as a function, an organizational subdivision, or
a contract for which provision is made to accumulate and measure separately the cost of processes,
products, jobs, capitalized projects, and similar items. A final cost objective is one that has
allocated to it both direct and indirect costs and, in the contractor's accumulation system, is one
of the final accumulation points.
(18) “Cost-Reimbursement Contract” means a contract under which a contractor is reimbursed
for costs which are allowable and allocable in accordance with the contract terms and the
provisions of this Manual, and a fee, if any.
(19)

“DBE” means a Disadvantaged Business Enterprise (see definition, below).

(20) "Descriptive literature" means information available in the ordinary course of business
which shows the characteristics, construction, or operation of an item which enables the
Authority to consider whether the tern item meets its needs.
(21) “Design-bid-build” means a project delivery method in which the Contracting Officer
sequentially awards separate contracts, the first for architectural and engineering services to
design the project and the second for construction of the project according to the design.
(22)
“Design-build” means a project delivery method in which the Contracting Officer enters
into a single contract for design and construction of an infrastructure facility.
(23)
“Design-build-finance-operate-maintain” means a project delivery method in which the
Contracting Officer enters into a single contract for design, construction, finance, maintenance,
and operation of an infrastructure facility over a contractually defined period. No Authority
funds are appropriated to pay for any part of the services provided by the contractor during the
contract period.
(24) “Design-build-operate-maintain” means a project delivery method in which the
Contracting Officer enters into a single contract for design, construction, maintenance, and
operation of an infrastructure facility over a contractually defined period. All or a portion of the
funds required to pay for the services provided by the contractor during the contract period are
either appropriated by the Authority prior to award of the contract or secured by the Authority
through fare, toll, or user charges.
(25) “Design requirements” means the written description of the infrastructure facility or
service to be procured under this Article, including:
(a)
required features, functions, characteristics, qualities, and properties that are
required by the Authority;
(b)

the anticipated schedule, including start, duration, and completion; and
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(c)
estimated budgets (as applicable to the specific procurement) for design,
construction, operation and maintenance.
(26) “Design Specifications” means specifications based on the design of a product or service.
Typical design specifications may include dimensions, materials used, commonly and
competitively available components, and non-proprietary methods of manufacturing.
(27)

“Disadvantaged Business Enterprise” means a for-profit small business concern —
(a)
that is at least 51 percent owned by one or more individuals who are both socially
and economically disadvantaged or, in the case of a corporation, in which 51 percent of
the stock is owned by one or more such individuals; and
(b)
whose management and daily business operations are controlled by one or more
of the socially and economically disadvantaged individuals who own it.

(28) “Discussions”, as used in the source selection process, means an exchange of information
or other manner of negotiation during which the offeror and the Authority may alter or otherwise
change the conditions, terms, and price of the proposed contract. Discussions may be conducted
in connection with competitive sealed proposals, sole source, and emergency procurement;
discussions are not permissible in competitive sealed bidding (except to the extent permissible in
the first phase of multi-step sealed bidding).
(29) “Established Catalogue Price” means the price included in a catalogue, price list,
schedule, or other form that:
(a)

is regularly maintained by a manufacturer or contractor;

(b)

is either published or otherwise available for inspection by customers; and

(c)
states prices at which sales are currently or were last made to a significant number
of any category of buyers or buyers constituting the general buying public for the
supplies or services involved.
(30) "Excess Supplies" means any supplies, other than expendable supplies, which have a
remaining useful life but which are no longer required by the Authority.
(31)

“Expendable Supplies” means all tangible supplies other than nonexpendable supplies.

(32)

“FDOT” means Florida Department of Transportation.

(33)

“FTA” means the Federal Transit Administration.

(34) “Full and Open Competition” is a standard form of public procurement competition
where all qualified or responsible offerors are eligible to compete.
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(35) “Infrastructure Facility” means a building; structure; or networks of buildings, structures,
pipes, controls, and equipment that provide transportation, utilities, public education, or public
safety services. Included are government office buildings; public schools; courthouses; jails;
prisons; water treatment plants, distribution systems, and pumping stations; wastewater treatment
plants, collection systems, and pumping stations; solid waste disposal plants, incinerators,
landfills, and related facilities; public roads and streets; highways; public parking facilities;
public transportation systems, terminals, and rolling stock; rail, air, and water port structures,
terminals, and equipment.
(36) "Insurance” is a contract whereby one undertakes to indemnify another or pay or allow a
specified amount or a determinable benefit upon determinable contingencies.
(37) “Insurer” includes every person engaged as indemnitor, surety, or contractor in the
business of entering into contracts of insurance or of annuity.
(38) "Interested Party" means an actual or prospective bidder, offeror, or contractor that may
be aggrieved by the solicitation or a prospective or actual award of a contract or by the protest.
(39) “Invitation for Bids” means all documents, whether attached or incorporated by
reference, utilized for soliciting bids.
(40) “Joint Procurement” (sometimes informally referred to as cooperative procurement)
means a method of contracting in which two or more purchasers agree from the outset to use a
single solicitation document and enter into a single contract with a vendor for delivery of
property or services in a fixed quantity, even if expressed as a total minimum and total maximum.
Unlike a State or local government purchasing schedule or contract where other public
entities are “named” but their anticipated volume of business was not incorporated into a
solicitation or contract prior to issuance or award, a joint procurement is not drafted for the
purpose of accommodating the needs of other parties that may later choose to participate in the
benefits of that contract, but is drafted to the benefit of specific parties.
(41) “Low Tie Bids” are low responsive bids from responsible bidders that are identical in
price and which meet all the requirements and criteria set forth in the Invitation for Bids.
(42)

“Manual” means the Procurement Manual.

(43) "Material interest" means direct or indirect ownership of more than 5 percent of the total
assets or capital stock of any business entity. For the purposes of this act, indirect ownership
does not include ownership by a spouse or minor child.
(44)

“May” denotes the permissive.

(45) "Nonexpendable Supplies" means all tangible supplies having an original acquisition
cost of over $100 per unit and a probable useful life of more than one year.
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(46) “Offeror” means a bidder, proposer, business or individual that sends an offer to sell
goods and services to the Authority.
(47) “Operations and “Maintenance” means a project delivery method whereby the Purchasing
Agency enters into a single contract for the routine operation, routine repair, and routine
maintenance of an infrastructure facility.
(48)
“Organizational Conflict of Interest (OCOI)” means that because of other activities or
relationships with other persons, a person is unable or potentially unable to render impartial
assistance or advice to the Authority, or the person’s objectivity in performing the contract work
is or might be otherwise impaired, or a person has an unfair competitive advantage.
(49) “Performance Specifications” means specifications based on the function and
performance of a product or service under specified conditions, preferably conditions that can be
reproduced for testing purposes. They may include useful life, reliability in terms of average
intervals between failure, and capacity.
(50) “Person” means any business, individual, union, committee, club, other organization, or
group of individuals.
(51) “Personal Property” means property that is movable and not fixed to or associated with
the land.
(52) “Price Analysis” is the evaluation of price data, without analysis of the separate cost
components and profit as in cost analysis, which may assist in arriving at prices to be paid and
costs to be reimbursed.
(53) “Pricing Data” are factual information concerning prices, including profit, for supplies,
services, or construction substantially similar to those being procured. In this definition, "prices"
refer to offered or proposed selling prices, historical selling prices, and current selling prices of
such items. This definition refers to data relevant to both prime and subcontract prices.
(54) “Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any
supplies services or construction. It also includes all functions that pertain to the obtaining of
any supply, service, or construction, including description of requirements, selection and
solicitation of sources, preparation and award of contract, and all phases of contract
administration.
(55) “Procurement Department” means the functional area of the Authority responsible for
conducting procurements and administering purchase orders and contracts, whether referred to
organizationally as a “workgroup”, “section”, “department”, “division”, etc.
(56)

“Property” means supplies.
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(57) "Protest" means a claim that there has been a violation of law or these regulations or
some other impropriety in connection with Authority procurement.
(58) “Purchase Description” means the words used in a solicitation to describe the supplies,
services, or construction to be purchased, and includes specifications attached to, or made a part
of the solicitation.
(59) "Qualified Products List" means an approved list of property, services, or construction
items described by model or catalogue numbers, which, prior to competitive solicitation, the
Authority has determined will meet the applicable specification requirements.
(60) “Real Property” means property that includes land and buildings, and anything affixed to
the land.
(61) “Request for Proposals” means all documents, whether attached or incorporated by
reference, utilized for soliciting proposals.
(62) “Responsible Bidder (or Offeror)” means a person who has the capability in all respects
to perform fully the contract requirements, and the integrity and reliability which will assure
good faith performance.
(63)
“Responsive Bidder” means a person who has submitted a bid which conforms in all
material respects to the Invitation for Bids.
(64) “Salient Characteristics” means qualities of an item that are essential to ensure that the
intended use of it can be satisfactorily realized and may set forth those salient physical, functional,
or other characteristics of the referenced product that an equal product must have in order to
meet the Authority's needs.
(65) “Services” means the furnishing of labor, time, or effort by a contractor, not involving the
delivery of a specific end product other than reports which are merely incidental to the required
performance. This term shall not include employment agreements or collective bargaining
agreements.
(66)

“Shall” denotes the imperative.

(67) "Specification" means any statement of work or any description of the physical,
functional, or performance characteristics, or of the nature of property, service, or construction.
A specification includes, as appropriate, requirements for inspecting, testing, or preparing a
property, service, or construction item for delivery. Unless the context requires otherwise, the
terms "specification" and "purchase description" are used interchangeably throughout this
Manual.
(68) “Standard Commercial Supplies and Services” are supplies or services that are regularly
used by the Authority in the course of normal business operations, are commercially available
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and have been similarly sold or traded to the general public. Examples include vehicle parts,
grounds keeping and janitorial services, office and janitorial supplies, ordinary equipment (such
as personal computers, copier and postage machines), etc.
(69) “Suppliers”, as used in Section 3-402.01 (Prequalification) of the Authority’s Procurement Policy Manual, means prospective bidders or offerors.
(70)
“Supplies” means all property, including but not limited to equipment, materials,
printing, insurance, and leases of real property, excluding land or a permanent interest in land.
(71) "Surplus Materials" means any supplies, other than expendable supplies, no longer having
any use to the Authority. This includes obsolete supplies, scrap materials, and nonexpendable
supplies that have completed their useful life cycle.
(72)

“TPA” means Third Party Administrator.

(73)

An “Unsolicited Offer” is any offer other than one submitted in response to a solicitation.

(74)

“USDOT” or “US DOT” means the United States Department of Transportation.

(75) “Written” or “In Writing” means the product of any method of forming characters on
paper, other materials, or viewable screens, which can be read, retrieved, and reproduced,
including information that is electronically transmitted or stored.
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ATTACHMENT B - LEGAL AUTHORITY REFERENCES
Chapter 1: Specific Authority: 163.568, 163.568(2 (k), F.S; Law Implemented: 163.567, F.S.;
49 CFR Part 18; 287.055, F.S.; 163.566, F.S.; 163.566 (1), F.S.; 163.565, F.S.; 163.568 F.S.;
163. 568 (1), F.S; 163.568(2) (f),(g),(h),(j),(k), F.S.; 163. 565-165.572, F.S.
Chapter 2: Specific Authority: 163.568(2 (k), F.S, Law Implemented: FTA Circular 4220.1F
Chapter 3: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 218.39, F.S.; 287.055,
F.S.; Chapter 473, F.S.; FTA Circular 4220.1F; 49 C.F.R. Part 18 and 630.
Chapter 4: Specific Authority: 163.568(2 (k), F.S, Law Implemented: FTA Circular 4220.1F.
Chapter 5: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 287.055, F.S.;
287.055(6), F.S.; 287.0935, F.S.; 31 U.S.C.
Chapter 6: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 163.568, F.S.
Chapter 7: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 163.568, F.S.
Chapter 8: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 273.01(3), F.S.; Chapter
274, F.S.; FTA Circular 4420.1F; 49 C.F.R. 18.25, 49 CRF 18.32; 49 C.F.R. 18.33; FTA
Circular 5010.1C; 49 U.S.C. 5334 (g).
Chapter 9: Specific Authority: 163.568(2 (k), F.S; Law Implemented: 163.568, F.S.
Chapter 10: Specific Authority: 163.568(2 (k), F.S; Law Implemented: FTA Circular 4220.1F;
287.056, F.S.; 287.057, F.S.
Chapter 11: Specific Authority: 163.568(2 (k), F.S; Law Implemented; 120.52, 168.568, F.S.;
49 C.F.R. Part 26, 49 U.S.C. Title I, II, III.
Chapter 12: Specific Authority 163.568(2 (k), F.S.; Law Implemented: 112.311-112.326 F.S.,
112.313, F.S.; 112.313(2), F.S.; FTA Circular 4220.1F

Page 142 of 144

Hillsborough Transit Authority
Governance, Administration and Operations Committee
August 15, 2016
COMMITTEE ACTION ITEM
Authorizing the Execution of an Amendment to the Existing Interlocal Agreement Between the
Hillsborough Transit Authority (HART) and Hillsborough County Extending the Termination
Date until September 30, 2020
OVERVIEW
Hillsborough County is requesting an extension to an existing Interlocal Agreement with
Hillsborough Transit Authority (HART) for the purchase of bus passes for the transportation
disadvantaged clients of Hillsborough County. The existing Interlocal Agreement expires on
September 30, 2016. The purpose of the extension is to allow the County to purchase passes from
HART and updates some standard provisions of County agreements such as the EEO clause.
RECOMMENDATION
That the Governance, Administration and Operations Committee review and approve the action item
authorizing the execution of an amendment to the existing interlocal agreement between the
Hillsborough Transit Authority (HART) and Hillsborough County extending the termination date
until September 30, 2020; and advance this item to the full HART Board of Directors at the September
12, 2016 regular Board meeting.
FINANCIAL IMPACT
None.
BACKGROUND
Hillsborough County, through Sunshine Line, purchases bus passes for eligible transportation
disadvantage clients of the County from HART.
NEXT STEPS
Present recommendation by the Governance, Administration and Operations Committee to the
full HART Board of Directors at the September 12, 2016 regular Board meeting.
Prepared by: Emmanuel Nuñez, Manager of Revenue & Retail
Joan Brown, Director of Financial Operations
Review by:

Jeffrey C. Seward, Chief Financial Officer

Approved by: Katharine Eagan, AICP, Chief Executive Officer

Attachments:
I.

Proposed Resolution #R2016-09-XX

II.

Amendment to Interlocal Agreement between Hillsborough County and HART
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ATTACHMENT I
RESOLUTION NO. #R2016-09-XX
A RESOLUTION AUTHORIZING THE EXECUTION OF AN AMMENDMENT TO THE
EXSTING INTERLOCAL AGREEMENT BETWEEN THE HILLSBOROUGH TRANSIT
AUTHORITY (HART) AND HILLSBOROUGH COUNTY EXTENDING THE
TERMINATION DATE UNTIL SEPTEMBER 30, 2020.
WHEREAS, the Hillsborough Transit Authority (HART) and Hillsborough County hereto
entered into an Interlocal Agreement effective on September 18, 2013, BOCC Document No.130822, for the purchase of bus passes from HART for the transportation disadvantaged clients of
the COUNTY; and
WHEREAS, the Interlocal Agreement was previously renewed in accordance with the terms
of the of the Interlocal Agreement and is herein referred to as the “Agreement”; and
WHEREAS, HART and the COUNTY desire to modify certain terms of the Agreement which
they agree shall ensure to their mutual benefit;
NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
THE HILLSBOROUGH TRANSIT AUTHORITY THAT:
Section 1: The Board of Directors approves the execution of an amendment to the existing
Interlocal agreement between HART and Hillsborough County extending the termination date until
September 30, 2020.
Section 2: Proper officers of HART are authorized to do all things necessary and
required in order to execute the amendment to the Interlocal Agreement.
Section 3:

This resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED BY THE BOARD OF DIRECTORS OF THE HILLSBOROUGH
TRANSIT AUTHORITY ON SEPTEMBER 12, 2016.

ATTEST:

Councilmember Mike Suarez, Chairperson
HART Board of Directors

Commissioner Sandra Murman, Secretary
HART Board of Directors

David L. Smith, Esquire
HART Board General Counsel
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ATTACHMENT II

FIRST MODIFICATION TO THE INTERLOCAL AGREEMENT WITH
HILLSBOROUGH TRANSIT AUTHORITY a/k/a HILLSBOROUGH AREA
REGIONAL TRANSIT, FOR THE PURCHASE OF BUS PASSES (H.C. 13-0822)

THIS FIRST MODIFICATION TO INTERLOCAL AGREEMENT, dated this _______day
of ___________, 2016 , is made and entered into by and between Hillsborough County, a political
subdivision of the State of Florida, hereinafter referred to as COUNTY and HILLSBOROUGH
TRANSIT AUTHORITY, a/k/a HILLSBOROUGH AREA REGIONAL TRANSIT, a regional
transportation authority organized and existing under the laws of the State of Florida, hereinafter
referred to as HART.
WITNESSETH
WHEREAS, the parties hereto entered into an Interlocal Agreement effective on September 18,
2013, BOCC Document No.13-0822, for the purchase of bus passes from HART for the
transportation disadvantaged clients of the COUNTY; and
WHEREAS, the Interlocal Agreement was previously renewed in accordance with the terms of
the of the Interlocal Agreement and is herein referred to as the “Agreement;” and
WHEREAS, the parties desire to modify certain terms of the Agreement which they agree shall
enure to their mutual benefit;
NOW, THEREFORE, in consideration of the mutual covenants and provisions contained
herein, additional to those heretofore made, the aforesaid Agreement is hereby modified in the
following respects only:
1. The aforesaid recitals are true and correct and incorporated herein by this reference.
2. Article I, Term, delete last sentence and add the following:
a. The Agreement is hereby extended for the one-year period beginning October
1, 2016, and continuing through September 30, 2017.
b. This Agreement shall automatically renew on October 1 of each year for up to
three (3) additional renewal periods after September 30, 2017 at the same terms
and conditions then in effect.
3. Article VI. Statement of Assurance is hereby deleted in its entirety and replaced as
follows:

ARTICLE VI. Statements of Assurance
During the performance of this Agreement, HART and County assures the other
that each are in compliance with Title VII of the 1964 Civil Rights Act, as amended,
and Sections 760.01 through 760.11, Florida Statutes, known as the Florida Civil
Rights Act of 1992, formerly known as the Florida Human Rights Act of 1977 in
that HART and the County does not on the grounds of race, color, national origin,
religion, sex, age, handicap or marital status, discriminate in any form or manner
against their respective employees or applicants for employment. HART and
County understand and agree that this Agreement is conditioned upon the veracity
of this Statement of Assurance. Furthermore, HART and County herein assures the
other that each will comply with Title VI of the Civil Rights Act of 1964 when
federal grants are involved. This Statement of Assurance shall be interpreted to
include Vietnam-Era Veterans and Disabled Veterans within its protective range of
applicability.

During the performance of this Agreement, HART herein assures COUNTY that
HART is in compliance with all applicable laws including, but not limited to, the
Hillsborough County Human Rights Ordinance, Hillsborough County Code of
Ordinances and Laws, Part A, Chapter 30, Article II, as amended, in that HART
does not, on the grounds of actual or perceived race, color, sex, age, religion,
national origin, disability, marital status, sexual orientation, or gender identity or
expression, illegally discriminate in any form or manner against said HART’S
employees or applicants for employment. HART understands and agrees that this
Agreement is conditioned upon the veracity of this Statement of Assurance.
4. ARTICLE VII. – Equal Opportunity Clause – is hereby deleted in its entirety and
replaced as follows:
ARTICLE VII. Equal Employment Opportunity; Non-Discrimination
HART shall comply with Hillsborough County, Florida - Code of Ordinances and
Laws, Part A, Chapter 30, Article II (Hillsborough County Human Rights
Ordinance) as amended, which prohibits illegal discrimination on the basis of actual
or perceived race, color, sex, age, religion, national origin, disability, marital status,
sexual orientation, or gender identity or expression, in employment, public
accommodations, real estate transactions and practices, County contracting and
procurement activities, and credit extension practices.
HART shall also comply with the requirements of all applicable federal, state and
local laws, rules, regulations, ordinances and executive orders prohibiting and/or
relating to discrimination, as amended and supplemented.
All of the

aforementioned laws, rules, regulations, ordinances and executive orders are
incorporated herein by reference.
5. In the event any section, sentence, clause, or provision of this First Modification is
held to be invalid, illegal or unenforceable by a court having jurisdiction over the
matter, the remainder of this First Modification shall not be affected by such
determination and shall remain in full force and effect.
6. Any term, condition, covenant or obligation which requires performance by either
party subsequent to termination of this First Modification shall remain enforceable
against such party subsequent to such termination.
7. The other terms and conditions of the Agreement, as modified herein, which do not
conflict with this First Modification, are reaffirmed in their entirety. In the event of a
conflict between the terms of this First Modification and the terms of the Agreement,
the terms of this First Modification shall control.

The remainder of this page intentionally left blank.

IN WITNESS WHEREOF, the authorized representatives of the parties hereto have
executed this First Modification effective as of the date first above written.

ATTEST: Pat Frank,
Clerk of Circuit Court

COUNTY: HILLSBOROUGH COUNTY,
FLORIDA

BY: ___________________________
Deputy Clerk

BY: __________________________
Chairman, Board of County Commissioners

ATTEST:

_____________________________
Witness

Approved as to form and legal sufficiency:

Hillsborough County

HILLSBOROUGH TRANSIT AUTHORITY

BY: ____________________________
Chief Executive Officer

Hillsborough Transit Authority
Governance, Administration and Operations Committee
August 15, 2016
DISSUSSION ITEM
One Year Extension to the Operator’s Agreement for the TECO Line Streetcar System
OVERVIEW
Tampa Historic Streetcar, Inc. (THS) contracts with Hillsborough Transit Authority (or HART) to
operate the TECO Line Streetcar System. The current agreement expires September 30, 2016. The
purpose of this item is to approve the renewal of a one year extension to the agreement, effective
October 1, 2016.
BACKGROUND & DISCUSSION
The current Operator’s Agreement was signed on September 26, 2011 and expires on September 30,
2016. At the June 15, 2016 THS Board Meeting, staff reported that Section 4 – Term of the Operators
Agreement reads as following:
“If this Agreement is not formally renewed or terminated by either party on or before September 30,
2016, this Agreement will automatically renew for a period of one year”.
The THS Board members discussed that, taking into consideration certain unknown factors, it would
be beneficial for both THS, Inc. and HART if the agreement renew for a period of one year.
At the June 16 THS Board meeting, staff was directed to present current Operator’s Agreement to the
THS Board of Directors for approval at the August 17 regular Board meeting.
NEXT STEPS
Upon review and approval of the THS Board of Directors, present it to the HART Board of
Directors at the September 12 Board meeting for discussion and ratification.
Prepared by: Lena Petit, Director of Executive Office and Board Support
Approved by: Katharine Eagan, AICP, Chief Executive Officer
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